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IN THE UTAH COURT OF APPEALS 
CATHLEEN L. RACKLEY, 
Plaintiff/Appellee, 
FAIRVIEW CARE CENTERS INC., 
A Utah Corporation, 
Defendant/Appellant 
BRIEF OF APPELLANT 
Case # 940904822CV 
Judge Glenn K. Iwasaki 
NATURE OF CASE AND JURISDICTIONAL STATEMENT 
This case is about the alleged wrongful termination of 
Plaintiff, Cathleen Rackley, by Defendant, Fairview Care Centers 
Inc. Ms. Rackley claims that Fairview Care Centers Inc. fired 
her in violation of public policy. Based upon this claim, 
Plaintiff brought a civil action in the Third District Court, 
Salt Lake County. The matter was heard without a jury, by the 
Honorable Judge Glen K. Iwasaki, and judgement was rendered for 
the Plaintiff, now Appellee. It is from this judgement that the 
Defendant/Appellant appeals. No cross appeal or counter claim 
has been filed by the Appellee. The Utah Court of Appeals has 
jurisdiction over this matter pursuant to Utah Code §78-2a-
1 
3(2) (j) . 
STATEMENT OF THE FACTS 
Fairview Care Facility, is a small family owned business 
which consists of two intermediate nursing care facilities, 
housing approximately sixty (60) residents. (Tr. Vol. 1 at 
92)(Tr. Vol. 3 at 731-732).x Both Fairview facilities are well 
run and managed according to state law. (Tr. Vol. 3 at 779)(Tr. 
Vol. 4 at 994-1057)(Tr. Vol. 5 at 1232). The Peterson family 
owns and runs these facilities. (Tr. Vol. 3 at 731-732). During 
all relevant times, Mr. Joseph Peterson was the general manager 
over staff and management at both Fairview facilities. (Tr. Vol. 
3 at 732). Fairview East, is primarily an Alzheimer's unit (Tr. 
Vol. 1 at 91) which was previously managed by Sallie Maroney, 
hereinafter "Ms. Maroney." (Tr. Vol. 3 at 734). Fairview West 
was managed by the Plaintiff, Cathleen Rackley, hereinafter "Ms. 
Rackley," for a four-month period in 1993-1994. (R000355) (Tr. 
Vol. 1 at 89) (Tr. Vol. 2 at 402). The Fairview Care 
The entire trial court record was not bates numbered for use 
in citing to the record. When the page to be cited to is 
numbered, the record number will be used (example-R000355) In 
citing to the trial court record were the page cited to has not 
been numbered, the record has been cited to by giving the volume 
number and page number for each cite (example-Tr. Vol. 3 at 732). 
2 
facilities, hereinafter "Fairview," and Ms. Rackley's employment 
at Fairview West is the subject of this lawsuit. 
In November of 1993, Ms. Rackley came to work at Fairview 
West as the administrator of that facility. (R000355). She 
suggested several changes which were adopted by the facility. 
(Tr. Vol. 1 at 38, 124, 126) (Tr. Vol. 2 at 666-667, 679). On 
more than one occasion, she reported to Mr. Peterson that the 
facility needed to make a change in order to comply with the 
myriad of federal and state laws governing nursing home 
facilities. (Tr. Vol. 3 at 725-726, 745). Ms. Rackley 
acknowledges that these changes were made. (Tr. Vol. 3 at 725-
726). During her four months of employment at Fairview, Ms. 
Rackley was reprimanded for certain conduct by Mr. Peterson. 
(Tr. Vol. 3 at 580, 678). She was reprimanded for being late 
(Tr. Vol. 3 at 675), taking extensive sick leave (Tr. Vol. 3 at 
678), and for missing the facility Christmas party (Tr. Vol. 3 at 
679). Mr. Peterson discussed the importance of teamwork with Ms. 
Rackley on several occasions. (Tr. Vol. 3 at 665). 
On approximately February 22, it came to Ms. Rackley's 
attention that resident Muriel Mellen, hereinafter "Muriel", had 
received a check for $720 from the Veterans Administration and 
that Ms. Merkley, the Fairview management person in charge of 
residents funds, had instructed staff that this check was not to 
3 
be brought to Muriel's attention. (Tr. Vol. 1 at 140)(Tr. Vol. 3 
at 570-571, 580-581, 695-696). Sharon Mellen, Muriel's daughter-
in-law had asked Ms. Merkley to do this because she wanted to be 
able to tell Muriel personally about the arrival of these funds. 
(Tr. Vol. 1 at 140). Sharon Mellen wanted to proceed in this 
manner because she planned to buy Muriel a new wheel chair with 
this money but knew she would have to talk Muriel into this 
purchase. (Tr. Vol. 3 at 847,876, 879). Ms. Merkley agreed to 
allow Sharon Mellen to do this. (Tr. Vol. 1 at 140-141) (Tr. 
Vol. 3 at 865-867). Sharon Mellen took Muriel's check, signed it 
"for deposit only" and deposited in into Muriel's account, (Tr. 
Vol. 3 at 576-577, 867)2, so that the wheel chair could be 
purchased for Muriel. (Tr. Vol. 3 at 777, 876, 879). 
Sharon Mellen was authorized to handle Muriel's money. (Tr. 
Vol. 3 at 695). A written authorization for her to do so, signed 
by Muriel, was on file at Fairview. (Tr. Vol. 3 at 695). In 
fact, Sharon Mellen, has been handling Muriel's money since 
Muriel's husband died in 1967. (Tr. Vol. 3 at 844). Ms. Rackley 
would have been aware of this fact had she simply checked 
Muriel's file. (Tr. Vol. 3 at 695, 777-778). 
At trial, Ann E. Lee, Health Program Manager for the 
2
 Sharon Mellen is an authorized signature person on Muriel 
Mellen's account. (Tr. Vol. 3 at 867). 
4 
Department of Health, Bureau of Medicare-Medicaid, certification 
and resident assessment, State of Utah, testified regarding the 
incident involving Muriel's check. (Tr. Vol. 4 at 993). It was 
her testimony that under the circumstances, it was completely 
appropriate for Fairview to give Muriel's check to Sharon Mellen 
without informing Muriel of its arrival. (Tr. Vol. 4 at 1074-
1075). 
When Ms. Rackley found out about Muriel's check, she became 
concerned. (Tr. Vol. 3 at 577) However, she did not approach 
Ms. Merkley or Ms. Maroney3 about this matter, nor did she inform 
Mr. Peterson of her concerns. (Tr. Vol. 3 at 574,692,717).4 
Furthermore, Ms. Rackley did not call law enforcement or any 
state agency with regard to this matter.5 Instead, Ms. Rackley 
3
 Ms. Maroney was in charge of quality control at Fairview. 
(Tr. Vol. 1 at 129). , 
i 
4
 Ms. Rackley admits that she had been instructed to speak with 
Ms. Merkley regarding matters of finances. (Tr. Vol. 3 at 686). 
5
 Ms. Rackley did eventually call the Department of Health and 
Safety on March 17, 1994, and made a complaint against Fairview. 
(Tr. Vol. 4 at 1116). Ms. Rackley's complaint was made 
subsequent to her leaving Fairview. Her complaint accused 
Fairview of five separate violations, including the accusation 
that Muriel's check had been mishandled. On March 21, 1994, this 
complaint was investigated by the Utah Department of Health. All 
five of the violations in Ms. Rackley's complaint were found to 
be unsubstantiated and her complaint was dismissed. (See Defense 
Exhibit 50, Report from the Utah Department of Health, attached 
as Addendum Exhibit A). 
After leaving her job at Fairview, Ms. Rackley, also 
5 
asked Muriel whether or not she was aware of this money coming 
into the facility. (Tr. Vol. 3 at 579). Ms. Rackley then called 
Sharon Mellen at her place of work and confronted her about this 
issue. (Tr. Vol. 3 at 575-576). Sharon Mellen's version of this 
conversation differs greatly from Ms. Rackley's. (Tr. Vol. 3 at 
868). Sharon Mellen claims that Ms. Rackley accused her of 
theft. (Tr. Vol. 3 at 580, 868). Sharon Mellen testified that 
Ms. Rackley "was very unprofessional. She had me in tears. I 
just--I lost it." (Tr. Vol. 3 at 868). Ms. Rackley claims that 
none of this is true. (Tr. Vol. 3 at 575-577, 695). 
Nonetheless, both Ms. Rackley and Sharon Mellen testified that 
Sharon Mellen became very upset and angry as a result of their 
conversation and ultimately, Sharon was so offended that she hung 
up on Ms. Rackley and called Mr. Peterson to complain. (Tr. Vol. 
3 at 576-578, 580, 868). 
In response to Sharon Mellen's phone call, Mr. Peterson 
called Ms. Rackley, Ms. Maroney and Ms. Merkley to his office to 
discuss the situation. (Tr. Vol. 3 at 580, 776). Mr. Peterson 
chastised Ms. Maroney and Ms. Merkley for failing to inform 
Muriel about her check. (Tr. Vol. 3 at 585). He gave both of 
complained to the office of the Ombudsman's regarding the 
handling of Muriel Mellen's finances. (See Plaintiff Exhibits 14 
& 15, Report from the Office of the Ombudsman, attached as 
Addendum Exhibit B). 
6 
these employees a written reprimand for their actions in 
connection with Muriel's check. (Tr. Vol. 1 at 128) (Tr. Vol. 3 
at 585). (See Plaintiff Exhibits 10 & 11, copies of written 
reprimands, attached as Addendum Exhibit C). In response to this 
incident, Mr. Peterson instituted an official facility policy 
regarding funds so that a situation like the "Muriel Mellen" 
incident would not repeat itself. (Tr. Vol. 1 at 114-115). This 
new "official" policy requires that residents be informed of all 
incoming funds, regardless of whether or not they have authorized 
a third party to assist with their funds. (Tr. Vol. 1 at 114-
115) . 
Most of Mr. Peterson's upset about this situation was 
focused upon Ms. Rackley. (Tr. Vol. 3 at 580, 776). Ms. Rackley 
testified that Mr. Peterson told her that "if anyone is going to 
accuse people of theft, it will be me." (Tr. Vol. 3 at 580). 
The individuals at the meeting were extremely angry that Ms. 
Rackley had failed to follow proper internal channels regarding 
Muriel's check before taking it upon herself to confront Sharon 
Mellen at her place of work and needlessly upset her. (Tr. Vol. 
3 at 580-581). Mr. Peterson reprimanded Ms. Rackley for this 
behavior and asked Ms. Rackley to call Sharon Mellen and make 
amends. (Tr. Vol. 3 at 580-581, 586). Ms. Rackley agreed to do 
so. (Tr. Vol. 3 at 586). This meeting took place on Thursday. 
7 
(Tr. Vol. 3 at 586). Ms. RackLey did not come to work the 
following day which was Friday. (Tr. Vol. 3 at 703). On the 
Monday following this incident, a staff member called Ms. Rackley 
at her home and asked her to come into the facility for a meeting 
with Mr. Peterson. (Tr. Vol. 3 at 587-588). Prior to this 
meeting, Mr. Peterson had prepared a termination letter for Ms. 
Rackley with the intention of firing her. (Tr. Vol 3 at 589-590, 
769) . 
The testimony is conflicting as to whether Ms. Rackley quit 
or was fired at this meeting. (Tr. Vol. 3 at 599, 769). Mr. 
Peterson stated that while he intended to fire her at the 
meeting, he had second thoughts and did not do so. (Tr. Vol. 3 
at 769, 783). Ms. Rackley testified that Mr. Peterson's first 
statement to her at that meeting was, "I have decided that your 
calling a family member, at work, for a completely non-emergency 
matter is unacceptable and I am terminating you for that." (Tr. 
Vol. 3 at 589). Ms. Rackley admits that during this meeting she 
was offered an opportunity to stay at the facility and keep her 
job. (Tr. Vol. 3 at 596-598, 704). She testified that he told 
her, "you just need to check things out before you do them. You 
need to just call Sallie [Maroney] and Karleen [Merkley]." (Tr. 
Vol. 3 at 596-598). Ms. Rackley testified that she rejected his 
offer to remain at Fairview. (Tr. Vol. 3 at 597-598). Ms. 
8 
Rackley was not asked to, and did not turn in her keys or clean 
out her desk before she left that day.6 Nonetheless, she 
maintains that she was fired at that meeting. (Tr. Vol. 3 at 
597-600). 
The trial court determined that Mr. Peterson had fired Ms. 
Rackley and that this firing was due to "the phone call" Ms. 
Rackley made to Muriel's daughter-in-law, Sharon Mellen. (Tr. 
Vol. 5 at 1239).7 The trial court held that this termination 
implicated a clear and substantial public policy, "to wit: the 
right of nursing home residents to be informed when personal 
monies arrive at the facility." (R000366). Further, the trial 
court found that by terminating Ms. Rackley's employment due to 
"the phone call," Defendant had violated the above stated public 
policy. (R000367)(Tr. Vol. 5 at 1239). Finally, the trial court 
found that this phone call was the only factor which predicated 
Ms. Rackley's termination. (R. 000356). Appellant, Fairview, 
appeals from this decision. 
Fairview's company policy requires that keys be turned in 
and personal items be removed when key employees are terminated. 
(See Defense Exhibit 43, Fairview policy regarding termination of 
key employee, attached as Addendum Exhibit D) 
7Fairview continues to maintain, as it did throughout trial, 
that Ms. Rackley quit and was not fired. However, for purposes 
of this brief, Fairview argues as if Ms. Rackley had been fired. 
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CONSTITUTIONAL AND STATUTORY PROVISIONS, STATEMENT OF ISSUES 
PRESENTED ON APPEAL. AND STANDARD OF REVIEW 
Issue 1. Did the trial court error in finding that Ms. 
Rackley's termination implicated a clear and substantial public 
policy? 
Standard of Review. This issue involves two separate 
inquiries. The first a question of law. Does a clear and 
substantial public policy exist which requires that a nursing 
home notify a resident when funds come in addressed to them when 
the resident has previously signed a release indicating that a 
relative will be handling their monies? The second is a question 
of fact. If a public policy does exist which would require such 
action, did the termination of Ms. Rackley implicate this public 
policy. Thus, this issue involves a mixed question of fact and 
law which is reviewed with a varying degree of scrutiny depending 
on the particular circumstance. State v. Pena. 869 P.2d 932 
(Utah 1994). 
Issue 2. Did the Trial Court error in determining that 
Fairview terminated Ms. Rackley as "punishment" for conduct 
furthering a clear and substantial public policy? 
Standard of Review. This issue involves three separate 
10 
inquiries. First, a question of law. Does a clear and 
substantial public policy exist? Second, a question of law, 
would Ms. Rackley's actions tend to further this public policy. 
Third, a question of fact. Was Ms. Rackley fired for this 
conduct? Thus, this issue involves a mixed question of fact and 
law which is reviewed with a varying degree of scrutiny depending 
on the particular circumstance. State v. Pena, 869 P.2d 932 
(Utah 1994). 
SUMMARY OF THE ARGUMENT 
The general rule is that an employment relationship for an 
indefinite time gives rise to a contractual arrangement that 
allows both the employer and the employee to terminate the 
employment without cause and for any reason. Fox v. MCI 
Communications Corp., 931 P.2d 857, 859 (Utah 1997). Such an 
employee has an "at-will" employment relationship. Xd. However, 
an "at-will" employee may not be fired if the termination of such 
employment constitutes a violation of a clear and substantial 
public policy. Fox, 931 P.2d at 859. In recognition of the 
discretionary nature of private employment relationships, the 
Utah Supreme Court's development of the so called public policy 
exception to the "employment at-will" doctrine has been marked by 
11 
caution and restraint. Fox v. MCI Communications Corp., 931 P.2d 
857 (Utah 1997); Heslop v. Bank of Utah, 839 p.2d 828 (Utah 
1992); Peterson v. Browning, 832 P. 2d 1280 (Utah 1992); Hodges 
v. Gibson Prods. Co., 811 P. 2d 151 (Utah 1991); Berube v. 
Fashion Center, Ltd., 771 P.2d 1033 (Utah 1989). 
In Heslop v. Bank of Utah, the Utah Supreme Court adopted a 
three-pronged test which must be satisfied in order to invoke the 
public policy exception. Heslop v. Bank of Utah, 839 p.2d 828, 
837-838 (Utah 1992). First, the employee's termination must 
implicate a clear and substantial public policy. Second, the 
employer must require the employee to violate that policy or 
punish him/her for conduct furthering it. Third, the violation 
of public policy must be a substantial factor in the employee's 
termination. Ms. Rackley claimed that her alleged termination 
satisfies this test and the trial court erroneously agreed. 
In so ruling, the trial court initially found that Ms. 
Rackley's termination implicated a clear and substantial public 
policy which requires that residents of nursing homes be informed 
of the fact that resident personal monies had arrived at the 
facility. This finding was incorrect, no such clear and 
substantial public policy exists. 
A substantial public policy will affect the public as a 
whole. Retherford v. AT&T Communications of Mountain States, 
12 
Inc. 844 P.2d 949, 966 n.9 (Utah 1992). It will involve a 
violation of federal or state law. Peterson v. Browning, 832 P. 
2d 1280 (Utah 1992). Further, the public policy exception will 
apply only when statutory language expressing the public 
conscience clearly creates such a policy and when the affected 
interests of society are substantial. Id. In this case, no 
federal or state law was violated by the actions Fairview took 
with regards to Muriel's funds. The public as a whole is not 
affected in this case. The legal provisions offered by Ms. 
Rackley in support of her position suggests nothing more than a 
general respect for the rights of elderly, not a clear statutory 
expression of the public conscience which affects a substantial 
interest of society. Nothing in the language of Ms. Rackley's 
cited legal provisions suggests, clearly or otherwise, that 
Fairview was prohibited from handling Muriel Mellen's funds in 
the way that Fairview did. As such, no "clear and substantial" 
public policy exists which is implicated in this matter. 
Further, the trial court also erred in determining that Mr. 
Peterson fired Ms. Rackley as "punishment" for "conduct 
furthering" a clear and substantial public policy. Even if a 
public policy existed, such as was declared by the trial court, 
Ms. Rackley's actions were not conduct furthering such a policy. 
Fox v. MCI Communications Corp., 931 P.2d 857 (Utah 1997). 
13 
Conduct furthering public policy would have been reporting 
possible financial exploitation to the proper authorities since 
public policy requires that citizens report crimes to the proper 
authorities. .Id. However, public policy does not require that 
one act as Appellee did in this matter, Winter v. Northwest 
Pipeline Corp., 820 P.2d 916 (Utah 1991); Fox v. MCI 
Communications Corp., 931 P.2d 857 (Utah 1997), because public 
policy does not require nursing home employees to confront the 
family members of the residents when the employee suspects that 
exploitation has occurred. Accordingly, Ms. Rackley's conduct 
was not conduct furthering public policy, and her termination is 
not actionable. Winter v. Northwest Pipeline Corp., 820 P.2d 916 
(Utah 1991); Fox v. MCI Communications Corp., 931 P.2d 857 (Utah 
1997). Thus, neither prong 1 nor 2 of the Heslop test have been 
satisfied, consequently the trial court's decision is incorrect 
and should be reversed. 
ARGUMENT 
I. Fairview Care Center Did Not Violate Any Public Policy. 
A fundamental principle of employment law in the United 
States and in Utah is that an employment relationship exists at 
the will of either party and thus may be terminated at-will by 
either party. Berube v. Fashion Center, Ltd., 771 P.2d 1033, 
14 
1041 (Utah 1989) , citing Martin v. New York Life Insurance Co., 
42 NE 416 (1895) and Price V. Western Loan & Savings Co.. 100 
p.677 (1909). (See also Fox v. MCI Communications Corp., 931 P.2d 
857, 859(Utah 1997) . 
In Berube, the Utah Supreme Court recognized that the at-
will rule creates a presumption that any employment contract 
which has no specified term of duration is an at-will 
relationship. Berube v. Fashion Centerr Ltd.. Ill P.2d 1033, 
1044 (Utah 1989). The Berube court recognized that a public 
policy exception to the at-will rule allows an employee who is 
discharged for a reason or in a manner that contravenes sound 
principles of established and substantial public policy, to bring 
a tort action against his/her employer. Beruber 771 P. 2d at 
1042. The Berube court stressed that actions for wrongful 
termination, based on the public policy exception, must involve 
substantial and important public policies, and further stated 
that it would "construe public policies narrowly and [would] 
generally utilize those principles which are so substantial and 
fundamental that there can be virtually no question as to their 
importance for promotion of the public good.,/ Berube, 771 P. 2d 
at 1043 (emphasis in the original). In Retherford, the Court 
refined this statement explaining that a "substantial" public 
policy is one that "affect [s] the public as a whole." Retherford 
15 
v. AT&T Communications of Mountain States, Inc. 844 P.2d 949, 966 
n.9 (Utah 1992). 
In recognition of the discretionary nature of private 
employment relationships, our Supreme Court's development of the 
public policy exception to the employment-at-will doctrine has 
been marked by caution and restraint. Fox v. MCI Communications 
Corp., 931 P.2d 857 (Utah 1997); Heslop v. Bank of Utah, 839 p.2d 
828 (Utah 1992); Peterson v. Browning, 832 P. 2d 1280 (Utah 
1992); Hodges v. Gibson Prods. Co., 811 P. 2d 151 (Utah 1991); 
Berube v. Fashion Center, Ltd., 771 P.2d 1033 (Utah 1989). "[S]o 
as not to provide an arguable basis for a lawsuit every time an 
indefinite-term employee is discharged." Hodges v. Gibson Prods. 
Co. . 811 P. 2d 151, 16S (Utah 1991).8 The Utah Supreme Court has 
consistently indicated that it will narrowly construe the public 
policies on which a wrongful termination action may be based. 
Peterson v. Browning, 832 P. 2d 1280, 1282 (Utah 1992) (emphasis 
added); Id. at 1285 (Howe, J., concurring) (underscoring that 
public policy exception is to be applied narrowly and invoked 
infrequently). Because the purpose of the public policy 
8
 As one commentator has noted, an expansive public policy 
exception "would frequently subject employers to vexatious 
lawsuits, which would not be in the interest of society." Clark 
W. Sabey, Note, Scalpels and Meat Cleavers: Carving a public 
policy limitation to the At-Will Employment Doctriner 1993 Utah 
L. Rev. 597, 606 (footnotes omitted). 
16 
exception is not "to eliminate employer discretion in discharging 
at-will employees, or to impose a requirement of ^good cause' for 
the discharge of every employee," Id. at 1282 (citations 
omitted), the Court has consistently cautioned against over 
extension of the principles involved. Peterson v. Browning, 832 
p.2d 1280 (Utah 1992).9 
In Peterson v. Browning, the Utah Supreme Court attempted to 
refine the public policy exception. Here the Court noted that 
the term "public policy" is open ended and attempted to clarify 
the exception by stating that "declarations of public policy can 
be found in our statutes and constitutions." Petersonr 832 P.2d 
1282 (citations omitted). In minimizing the reach of this 
exception, the Peterson court explained that all statements made 
in a statute are not necessarily expressions of public policy. 
Id. "Many statutes simply regulate conduct between private 
individuals, or impose requirements whose fulfillment does not 
implicate fundamental public policy concerns," id., quoting Foley 
v. Interactive Data Corp., 765 p.2d 373, 379 (Cal. 1988), thus a 
violation of law will not always give rise to a clear and 
9
 Cf. American Airlines v. Christensenr 967 F.2d 410, 414 (10th 
Cir. 1992) ("[W]e are mindful of Utah's practice of interpreting 
public policy very narrowly." ; Watkins v. General Refractories 
Co., 805 F. Supp. 911, 915 (D. Utah 1992) (recognizing that 
Utah's public policy exception is to be "narrowly construed"). 
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substantial public policy. From these conclusions, the Peterson 
court held that "the public policy exception applies in this 
state when the statutory language expressing the public 
conscience is clear and when the affected interests of society 
are substantial." Peterson. 832 P.2d at 1282. 
Justice Howe wrote separately in Peterson. He did so "to 
underscore that the public policy exception is to be applied 
narrowly" . . . and to explain that "it should not be of concern 
to employers who are guided by honesty in their employment 
relations." Peterson, 832 P. 2d at 1285. Justice Zimmerman's 
concurrence in Peterson attempts to aid jurists in deciding when 
this exception should be invoked. He stated: 
[0]ne must ask: Is the policy in question 
one that is of sufficient importance to the 
public, as opposed to the parties only, 
that it should constitute an uncompromising 
bar to discharge? Is it a policy that a 
court would not permit the parties to 
derogate by express contract? These are 
the effects of making a policy one that 
qualifies for the public policy limitation 
on discharge, and therefore, these are the 
factors that should determine the 
substantiality of any policy violated by 
discharge. See Foley, 47 Cal.3d at 670 
n. 12, 254 Cal.Rptr. at 218 n. 12, 765 P.2d 
at 380 n. 12. 
Peterson, 832 P.2d at 1288. 
This opinion was crystalized seven months later in 
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Retherford v. AT&T Communications of Mountain States, Inc., 84 4 
P. 2d 949 (Utah 1992), where Justice Zimmerman, writing for the 
court on this same issue, stated that: 
In determining whether a public policy 
is sufficiently xclear and substantial' to 
support a cause of action for discharge in 
violation of public policy, one must 
examine the strength of the policy as well 
as the extent to which it affects the 
public as a whole. 
The following questions are relevant 
to determining whether a statute embodies 
a clear and substantial public policy. 
First, one must ask whether the policy in 
question is one of overarching importance 
to the public, as opposed to the parties 
only. Second, one must inquire whether 
the public interest is so strong and the 
policy so clear and weighty that we should 
place the policy beyond the reach of 
contract, thereby constituting a bar to 
discharge that parties may modify, 
even when freely willing and of equal 
bargaining power. Since these are the 
consequences of qualifying a policy as a 
basis for the tort action, these 
considerations should inform the evaluation 
of the policy itself. See id. at 1288 
(Zimmerman, J., concurring and dissenting, 
joined by Hall, C.J.); see also Foley, 
765 P. 2d at 379-80 & n. 12 (emphasis added). 
Retherford v. AT&T Communications of Mountain States, Inc., 84 4 
P. 2d 949, 966 n. 9 (Utah 1992) (emphasis added). Thus, where 
the policy finds no direct expression in the law, and it affects 
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only a fraction of the citizenry, no claim will lie. 
In Heslop v. Bank of Utah, the Supreme Court adopted a 
three-pronged test to aid courts in determining when it would be 
appropriate to invoke this exception. Heslop, 839 P.2d at 837-
38. First, the employee's termination must implicate a clear and 
substantial public policy. id- at 837. Second, the employer 
must require the employee to violate that policy or punish the 
employee for conduct furthering it. id. Third, the violation of 
public policy must be a substantial factor in the employee's 
termination. Id. 
The trial court in the present case relied upon this test in 
making its determination that Ms. Rackley was wrongfully 
terminated. The trial court's ruling on the factors of this 
test, as discussed below, are incorrect and should be reversed. 
A. No Clear and Substantial Public Policy Was 
Implicated in Ms. Rackley's Termination. 
No "clear and substantial" public policy exists that 
requires that residents of nursing homes be immediately informed 
of the fact that a resident's personal monies have arrived at the 
facility. 
Ms. Rackley offered up seven provisions of law that she 
alleges support her contention that a clear and substantial 
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public policy exists. They are: 
Article I Section 1 of the Utah Constitution, 
Article I Section 27 of the Utah Constitution 
42 USC § 3058g(a)(3) and (5) 
Utah Code § 62a-3-201, et seq. 
42 USC § 1396(1)(6) 
Utah Admin. Code § R432-150-4 
42 CFR § 483.10 
(R. 000359). (See copies of all of the above stated legal 
provisions attached as Addendum Exhibits E-K respectively.) 
Nothing in these provisions articulates that there is a 
public policy underlying its enactment.10 None of these 
provisions prohibit or govern the actions taken by the Fairview 
with regard to Muriel Mellenfs money. Fairview did not violate 
any of these legal provisions. Even if Fairview had, no 
I 
connection exists between these legal provisions and the public 
policy proposed in this matter. The public as a whole is not 
10
 The legislature has shown its ability to articulate clearly 
the public policies underlying its enactments. Indeed in certain 
statutes the Legislature has explicitly taken account of the 
"social costs'' of certain unlawful activity. Perhaps the best 
example of such a statute is Utah's Environmental Quality Code 
(the "Code"). It carries out the stated purpose of 
"safeguard[ing] public health and quality of life by protecting 
and improving environmental quality while considering . . . costs 
to the public and to industry." Id. § 19-1-102(3) (emphasis 
added). 
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affected by the majority of these provisions, and so, as 
discussed below, none of these provisions create a clear and 
substantial public policy which requires that nursing home 
residents be immediately informed that funds have arrived. 
1. Neither Article I Section 1 of the Utah Constitution 
or Article I Section 27 of the Utah Constitution Create a 
Public Policy that Governs Funds of Nursing Home Residents. 
Article I, section 1 of the Utah Constitution states that: 
All men have the inherent and inalienable 
right to enjoy and defend their lives 
and liberties; to acquire, possess and 
protect property, to worship according to 
the dictates of their consciences; to 
assemble peaceably, protest against 
wrongs, and petition for redress of 
grievances; to communicate freely their 
thoughts and opinions, being responsible 
for the abuse of that right. 
Article I Section 27 of the Utah Constitution states that: 
"Frequent recurrence of fundamental principles is essential 
to the security of individual rights and the perpetuity of free 
government." 
These sections do not create a clear and substantial public 
policy related to monies of nursing home residents. While the 
ideas proposed in these sections certainly are valued in our 
society, there is no indication that Fairview violated the 
purpose of these constitutional provisions or that these 
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provisions create a "clear and substantial" public policy that is 
implicated in Ms. Rackley's termination. The trial court's 
reliance on these constitutional provisions was misplaced. 
2. Neither 42 USC § 3058g(a)(3) and (5), or it's State 
Counterpart, Utah Code. § 62a-3-201, et Seq, Create a Clear 
and Substantial Public Policy Regarding the Funds of Nursing 
Home Residents. 
Both of these statutory schemes deal with protecting the 
rights of elderly people through the investigative office of the 
ombudsman. 42 USC § 3058g(a)(3) and (5) is the Federal version, 
Utah Code § 62a-3-201, et seq., is the state counterpart to this 
federal legislation. In pertinent parts these statutes state as 
follows: 
42 USC S 3Q58g(a) 
(3) Functions 
The ombudsman shall serve on a full-time basis, 
and shall, personally or through representatives 
of the Office-
A) Identify, investigate, and resolve 
complaints that-
(i) are made by, or on behalf of, 
residents; and (ii) relate to action, 
inaction, or decisions, that may 
adversely affect the health, safety, 
welfare, or rights of the residents 
(including the welfare and rights of the 
residents with respect to the 
appointment and activities of guardians 
and representative payee), of-
(I) providers, or representatives 
of providers, of long-term care 
23 
services; 
(II) public agencies; or 
(III) health and social services 
agencies; 
(5) Designation of local Ombudsman entities and 
representatives 
(B) Duties 
An individual so designated shall, in 
accordance with the policies and 
procedures established by the Office and 
the State agency-
(i) provide services to protect the 
health, safety, welfare and rights of 
the residents; 
(iii) identify, investigate, and resolve 
complaints made by or on behalf of 
residents that relate to action, 
inaction, or decisions, that may 
adversely affect the health, safety, 
welfare, or rights of the residents 
Utah Code. § 62a-3-201 Legislative findings—Purpose--
Ombudsman 
The Legislature finds and declares that the aging 
citizens of this state should be assisted in asserting 
their civil and human rights as patients, residents, 
and client of long-term care facilities created to 
serve their specialized needs and problems; and that 
for the health, safety, and welfare of these citizens, 
the state should take appropriate action through an 
adequate legal framework to address their difficulties, 
The purpose of this part is to establish within 
the division the long-term care ombudsman program for 
the aging citizens of this state and identify duties 
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and responsibilities of that program and of the 
ombudsman, in order to address problems relating to 
long-term care for aging citizens, and to fulfill 
federal requirements. 
Nothing in either of these sections creates or suggests a 
clear and substantial public policy for the handling of nursing 
i 
home resident's funds. Nothing in these provisions instructs a 
nursing facility as to the appropriate procedure for handling 
resident's funds. In fact, nothing in this section relates 
specifically to resident!s funds. Fairview has done nothing that 
violates these statutory schemes. Further, this section 
exemplifies exactly why it was so inappropriate for Ms. Rackley 
to contact Sharon Mellen, at her place of work, when she became 
suspicious of Sharon Mellen's handling of Muriel's funds. All 
that Ms. Rackley had to do to make certain that Muriel was not 
being exploited was to contact the office of the Ombudsman, which 
is created by this statutory scheme, and file an anonymous 
complaint. The Ombudsman's office would have resolved any 
concerns that Ms. Rackley may have had regarding Muriel's money 
without creating any animosity. The trial court's reliance upon 
these statutory provisions in support of finding a clear and 
substantial public policy was misplaced. These sections do not 
create a clear and substantial public policy requiring nursing 
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homes to inform patients such as Muriel Mellen that funds have 
come into their account. 
3. 42 USC § 1396(R)(6)11 Does Not Create a Clear and 
Substantial Public Policy Which Requires that Nursing Home 
Residents be Immediately Notified of their Funds. 
42 USC Section 1396(R)(6)outlines the requirements imposed 
on a nursing facility, such as Fairview, regarding protection of 
resident funds when the resident provides written authorization 
to the facility allowing the facility to manage the funds of the 
resident. In pertinent parts it states: 
(6)Protection of resident funds 
(A) In General 
The nursing facility-
(i) may not require resident to deposit their 
personal funds with the facility, and 
(ii) upon the written authorization of the 
resident, must hold, safeguard, and account for such 
personal funds under a system established and 
maintained by the facility in accordance with this 
paragraph . . . . 
(emphasis added). 
11
 The trial court's findings of fact and conclusions of law 
lists 42 USC Section 1396(1) (6) as a statute which gives rise to 
the claimed public policy at issue here. (R. 000359) Fairview 
believes that this was a typographical error and that the trial 
court intended to include 42 USC Section 1396(R)(6) rather than 
(i)(6) as (i) (6) does not exist and (R)(6) was included in Ms. 
Rackley's trial brief in support of her claim. (R. 000325) As 
such, Fairview herein addresses 42 USC Section 1396 (R)(6). 
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This statute does not apply to the facts of this case. 
Muriel Mellen did not authorize, in writing or otherwise, 
Fairview to hold, safeguard, and account for her personal funds. 
In fact, she specifically declined to do so. Fairview has a form 
which it presents to residents upon admission allowing them to 
authorize the facility to manage their funds. Had Muriel Mellen 
signed this form, the facility would have been guided by this 
code section. However, Muriel Mellen crossed out Fairview's name 
from this form and placed the name of her daughter-in-law, Sharon 
Mellen in the allotted space. (See Defense exhibit 12, Funds 
Management Authorization Form, attached as Addendum Exhibit L) 
Consequently, the above statute does not apply at all in the case 
of Muriel Mellen because she did not authorize Fairview to manage 
her funds. By crossing out Fairviewfs name on the standard form, 
Muriel Mellen made it clear that she did not intend to have 
Fairview hold, safeguard, and account for her personal funds but 
instead intended for her daughter-in-law, Sharon Mellen, to do 
so. The trial courts reliance on this statutory provision in 
support of its finding a clear and substantial public policy was 
misplaced. Fairview did not violate any provision of this 
section and this sections does not create a clear and substantial 
public policy requiring nursing homes to inform residents such as 
Muriel Mellen that funds have come into their account. 
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4. Neither Utah Admin. Code § R432-150-4 nor it's 
Federal Counterpart, 42 CFR § 483.10, Create a Clear and 
Substantial Public Policy Regarding the Funds of Nursing 
Home Residents such as Muriel Mellen. 
Both of these statutory schemes deal with the rights of 
nursing home residents. Utah Admin. Code Section R 432-150-4.400 
tracks very closely the language of 42 CFR §483.10. Both of 
these sections address the handling of residents funds. Again, 
the majority of these provisions does not pertain to Muriel 
because she chose not to deposit her personal funds with 
Fairview. The Utah section states in pertinent part: 
4.400 Protection of Residents Funds 
A. A resident has the right to maintain his 
financial affairs and the facility may not require a 
resident to deposit his personal funds with the 
facility. 
B. Management of personal funds. Upon written 
authorization by a resident, the facility must hold, 
safeguard, manage and account for the resident's 
personal funds deposited with the facility, in 
accordance with R432-150-4.400C. 
C. Deposit of funds. 
Section C above applies only to those funds a resident 
authorizes to be deposited with the nursing facility. It does 
not apply to Muriel because she never authorized Fairview to 
hold, safeguard, and account for her funds. The context of 
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section B indicated that it also applies only to such funds as 
the resident deposits with the facility. Consequently, the only 
provision in Utah Admin. Code § R432-150-4.400 that applies to 
Muriel's situation is section A, the right of a resident to 
maintain her own financial affairs and to decline to allow the 
facility to handle her personal funds if she so desires. 
Muriel exercised her right to maintain her financial affairs 
and to exclude Fairview from such decisions when she signed 
Fairview's standard form indicating she wanted her daughter-in-
law, Sharon Mellen to assist her in the management of her 
personal funds. Had Ms. Rackley taken the time to check Muriel's 
file or had Ms. Rackley simply discussed this matter with the 
facility's controller, she would have known that this 
authorization existed. Nothing in this section creates a clear 
and substantial public policy regarding the proper procedure for 
notifying a resident such as Muriel when her funds arrive at the 
facility. While the decision of Fairview's management to not 
immediately notify Muriel that her check was received, but rather 
to wait for her daughter-in-law, Sharon Mellen, her authorized 
funds custodian, to explain to her that the funds were deposited 
in Muriel's account, may not have been optimal, it was reasonable 
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in light of Muriel's mental fragility,12 and it did not violate 
this statutory provision, or any other. 
While some of the language in these seven provisions 
indicates a general policy concern for the rights of elderly 
persons, nothing in any of this language supports the legal 
conclusion that a clear and substantial public policy exists 
which requires that nursing homes must immediately notify 
residents of incoming funds when the resident has authorized a 
family member to assist in managing those funds. None of these 
provisions of law addresses the proper procedure that Fairview 
should have taken with regards to a situation such as the one at 
issue here. Furthermore, testimony was given at trial by Ann E. 
Lee, a Health Program Manager from the Utah Department of Health, 
Bureau of Medicare-Medicaid, program certification and resident 
assessment, State of Utah, which vindicates Fairview of any wrong 
doing with regard to Muriel's funds. (Tr. Vol. 4 at 993, 1074). 
When asked by Plaintiff's counsel whether "based on that document 
alone (referring to the authorization signed by Muriel allowing 
Sharon Mellen to handle her finances), the--the--it would be okay 
for the facility, once they got a check in an envelope that had 
12
 A condition conceded by Ms. Rackley who explains in briefing 
that Muriel would not be present and testify because of her 
failure to understand the proceedings and her own mental 
fragility. (R. 000203) 
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Muriel Mellen' s name on it and nobody else, to take that check 
and give it to Sharon Mellen, her relative and not even tell her 
that it was in the facility?", Ms. Lee, speaking for the State 
Department of Health, answered "Yes". (Tr. Vol. 4 at 1075). 
Indicating that Fairview's handling of Muriel's check was 
appropriate. Id. 
On the particular facts of this case, a "clear and 
substantial" public policy cannot be found through use of the 
questions that our Supreme Court has suggested should guide the 
inquiry: (1) Do the statutes invoked by Ms. Rackley clearly 
express a matter of public conscience that was implicated by the 
termination of her employment? See Peterson, 832 P. 2d at 1282. 
(2) If so, is that policy sufficiently important to the public--
as opposed to the parties only—to constitute "an uncompromising 
bar to discharge?" id. at 1288 (Zimmerman, J., concurring and 
dissenting, joined by Hall, C.J.). The answer to both of these 
questions is "No." First, none of this statutory language 
expresses the public conscience in a way that is clear. 
Furthermore, a witness from the Department of Health tells us 
that the policy expounded by the trial court does not exist. 
Secondly, the affected interests of society are not substantial 
in that nursing home residents make up a very small portion of 
the population. Thus, under Petersonr Ms. Rackley's termination 
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simply is not actionable. Peterson, 832 P.2d at 1282. 
Additionally, the inquiry suggested by Justice Zimmerman's 
opinion in Retherford also tells us that Ms. Rackley's 
termination was not actionable. Retherford v. AT&T 
Communications of Mountain States, Inc.,844 P. 2d 949, 966 n. 9 
(Utah 1992). First one must ask if the policy in question is 
sufficiently important to the public as a whole as opposed to the 
parities only, the answer is "No." Then we ask whether the 
policy is one that the court would not permit the parties to 
derogate by express contract? Again the answer is "No." 
Certainly a nursing home could include in an employment contract 
that employees were never allowe^d to contact resident's family 
members. This would leave a suspicious employee with the option 
of calling law enforcement or other state agencies if that 
employee has concerns about a residents care. 
Thus, where as here, the policy finds no direct expression 
in the law, it affects only a fraction of the citizenry, and no 
violation of law occurred, no claim will lie. 
B. Ms. Rackley's Call to Sharon Mellen Was Not "Conduct 
Furthering" Public Policy. 
Twice our Supreme Court has declined to recognize public 
policy claims based upon an employee's internal complaints. In 
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Fox v, MCI Communication Corp., the Utah Supreme Court considered 
what type of actions constitute "conduct furthering" a public 
policy. Fox v. MCI Communications Corp., 931 P.2d 857 (Utah 
1997). In Fox, an employee of MCI reported a criminal violation 
by her coworkers to her employer rather than to the appropriate 
public authorities. The employee was fired for this conduct and 
she brought suit alleging that her termination was in violation 
of public policy. The Utah Supreme Court disagreed stating that: 
if an employee reports a criminal violation 
to an employer, rather than to public 
authorities, and is fired for making such 
reports, that does not, in our view, 
contravene a clear and substantial public 
policy. In the instant case, the employer 
did not require plaintiff to engage in a 
criminal act or to violate her public duty 
to disclose criminal conduct. 
Fox v. MCI Communications Corp., 931 P.2d 857, 861 (Utah 1997) 
(Emphasis added). 
The Fox Court noted that a cause of action would exist if an 
employee is terminated for reporting criminal behavior to public 
authorities recognizing the "long-established proposition that 
public policy encourages citizens to report crimes." Fox, 931 
P.2d at 861. However, the Court would not find a termination 
actionable where no specific duty existed requiring the employee 
to report her coworkers conduct as she had done. Fox, 931 P.2d 
at 862. 
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In Winter v. Northwest Pipeline Corp., 820 P.2d 916 (Utah 
1991), the plaintiff alleged that he was terminated as a result 
of "his efforts to bring unsafe field conditions to the attention 
of [his] superiors." Winter, 820 P.2d at 916,917. Recognizing 
the existence of a public policy exception to the at-will 
employment doctrine, the court nevertheless found that the 
plaintiff had offered "no authority . . . for the proposition 
that his termination violated public policy." Winter, 820 P.2d 
at 918. There were simply "no established fundamental rules of 
law in this jurisdiction that support[ed] his claims." Winter, 
820 P.2d at 918 n2. 
Adapted to the facts of this case, the words of the court in 
Callahan v. Scott Paper Co.. 541 F. Supp. 550 (E.D. Pa. 1982), 
confirm the wisdom of this Court's refusal to accept that Ms. 
Rackley's actions were "conduct furthering" public policy. 
Without minimizing the praiseworthy efforts 
of [Ms. Rackley] to redirect what [she viewed 
as unlawful activity by [certain co-workers], 
the question of concern . . . is not whether 
[she was] correct in [her] assessment that 
[her co-workers] [were] violating the . . . 
laws, but whether an employer may rightfully 
fire an employee who objects to company 
policy and thereby asserts that [her] 
judgement is superior to that of the company 
officials who are hired and compensated 
handsomely for the exercise of their 
entrepreneurial skill and ability. 
Callahan. 541 F. Supp. at 563. 
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In the instant case the trial court found that Fairview 
terminated Ms. Rackley as punishment for making a call to Sharon 
Mellen, which the trial court erroneously believed was conduct 
furthering a public policy. (R. 00001236; R. 00001239).13 Even 
if a "clear and substantial" public policy did exist that would 
require immediate notification to a resident of funds received, 
Ms. Rackley's conduct in calling Sharon Mellen, at her place of 
work, is not the type on conduct that our Supreme Court has been 
willing to recognize as furthering such a policy. While public 
policy may require nursing home employees to report suspected 
exploitation of residents to the proper authorities, that is not 
what Ms. Rackley did in this case, and this was not the cause of 
her termination. 
Ms. Rackley has not shown the court that any specific duty 
existed in law which would require all nursing home employees to 
confront residents family members whenever that employee suspects 
wrongdoing. Fairview has made an exhaustive search and has found 
that no statute or constitutional provision places such a duty or 
public obligation upon nursing home employees. Ms. Rackley's 
actions in this matter were therefore not "conduct furthering" a 
13
 The court stated that "Muriel Mellen had the right to know. 
She wasn't given that right. [Ms. Rackley] did what she could to 
try to rectify the situation. Because of that, she was 
discharged." (Tr. Vol. 5 at 1239). 
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public policy of the State of Utah and her termination is not 
actionable. 
While Ms. Rackley's may have been treated punitively by 
Fairview, her punishment was not for conduct furthering a clear 
and substantial public policy but instead for inappropriate and 
unprofessional conduct, which needlessly caused substantial upset 
to a family member of a resident. The trial courts determination 
to the contrary was incorrect and should be reversed. 
CONCLUSION 
Based upon the foregoing, Appellant respectfully requests 
that the trial court's decision be reversed/"""""" 
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ADDENDUM 
Tab A 
CONTAINS PRIVATE OR CONFIDENTIAL INFORMATION 
ACCESS IS RESTRICTED 
BUREAU OF FACILITY REVIEW 
COMPLAINT ASSIGNMENT SHEET 
AS OF 0 3 / 0 9 / 1 9 9 4 
Complaint Number: 9 4 - 66-F00804 Date R e c e i v e d : 0 3 / 0 7 / 9 4 
Suspense D a t e : 6 3 / 2 3 / 9 4 S u b s e c t i o n A s s i g n e d To: 1 
Complainant: flflHB£SHHH|^M^^> 
^ffl^ ^^^^^^^ Home: ( ) fltfMp' 
Facility: FAIRVIEW CARE CENTER - WEST Type: NF 
P 0 BOX 65725 
SALT LAKE CITY, UT 84165 _ x H' 
Administrator: MS r-€ATIILECN RAeiCLCY O ^ W * S'O^^^ 
Program Participation: Title - 19 
Phone: 801355-9649 Provider Number: 46A064 
ALLEGATIONS 
III-l Personal need money and personal property 
misused 
Against: ADMINISTRATOR and 
Status: KvVJ Deficiencies: 
Was a CONDTfION/LEVEL A REQUIREMENT Written: Y/N . ^ 
111-12 Other 
Against: OTHER STAFF and 
Status: pM Deficiencies: _jJ*sf Was a CONDITION/LEVEL A REQUIREMENT Written: Y/tyV -J 
II-8 Work assigned to facility employees who are 
not trained or authorized to perform such 
Against(: ADMINISTRATOR and 
Status: / jj Deficiencies: >A^—- . 
JIREMENT Written: Y/N AW Was a CONDITION/LEVEL A REQUIR £s0
4. 11-12 Inadequate supply of linen 
Against: ADMINISTRATOR and 
Status: Deficiencies: fJ_ 
Was a CONDITION/LEVEL A REQUIREMENT Written: Y/N f7^ 
5. 111-12 Other 
A g a i n s t : ADMINISTRATOR and 
S t a t u s : /v \J D e f i c i e n c i e s : P/^^T 
Was a CONDITION/LEVEL A REQUIREMENT W r i t t e n : Y/N / / / " 
CONTAINS PRIVATE OR CONFIDENTIAL INFORMATION 
ACCESS IS RESTRICTED 
BUREAU OF FACILITY REVIEW 
COMPLAINT ASSIGNMENT SHEET 
AS OF 03/09/1994 
Complaint Number: 94- 66-F00804 Date Received: 03/07/94 
6. 111-12 Other 
Against: ADMINISTRATOR and 
Status: f' V Deficiencies:  V \J Deficiencies: 
CONDTTION/LEVEL A REQUIREM Was a ENT Written: Y / N ^ 
7. 111-12 Other 
Against: ADMINISTRATOR and 
Status: $* \J Deficiencies: n ** 
Was a CONDITION/LEVEL A REQUIREMENT Written: Y/N prf' 
Investigation Date: J yy\\ \ ^  - Facility Notified: -f-e^ 
Investigated by: Vji/rJ-" ^ VyP^^""*" 
To Manager for Review: ^-j-<?^ £K. 
Manager's Review/Approval: 7fX Date: y~S"~ 7 j 
State of Utah 
DEPARTMENT OF HEALTH 
DIVISION OF HEALTH SYSTEMS IMPROVEMENT 
BUREAU OF FACILITY REVIEW 
283 Nor»h 1 £60 West 
PO Box 16990 
Salt Lake Cit/ Utah 84n6-0990 
(301)538-6559 COM-567 " 9 4 
(901) 538-6163 FAX 
March 10, 1994 
This letter is acknowledgement that we have received your 
complaint concerning FAIRVIEW CARE CENTER - WEST 
and that it will be investigated. The complaint has been 
assigned number 94- 66-F00804 for identification purposes. 
You should refer to this number in the event you have any 
additional questions or concerns. 
Please be assured, your name, the names of other involved 
parties, as well as specific information collected during 
the investigation is confidential. It may, however, be 
necessary for the assigned investigator to contact you 
directly to clarify information essential for conducting 
the investigation. 
Your referral and concern is appreciated. For your 
information, the services provided by this facility are 
surveyed annually to assess if they are of sufficient 
quality and quantity and to determine that they adhere 
to federal and state requirements. Between the annual 
surveys, we must "rely on people like you to help ensure 
continuing quality of care. 
Again, thank you for your concern. Upon completion of 
the investigation, a general summary outline of the 
findings will be sent to you. Until then, if there 
is additional information we can provide, or if you 
have additional concerns cr questions, please contact 
Ms. Carol Bloswick, Long Term Care Ombudsman at 
(801) 538-3910. 
Sincerely, 
Royal Simpson, Manager 
Facility Survey Section 
Department 
of Health 
Michael O. Leavitt 
Rod L. Betit 
Kxtcu'.iv- D.r-xtor 
Sara V. Sinclair 
D.t.iion D«r-^:.»r 
Allan 0. Elkins 
cc: Ms. Carol Bloswick 
COMPLAINT INVESTIGATION REPORT 
File # 94-066-F00804 
Class # 111 
Category # 1 
FACILITY Fairview Care Center-fia^t ADDRESS 876 West 700 South 
DATE OF INVESTIGATION March 21, 1994 Salt Lake City, Utah 84165 
Person Making complaint contacted before investigation? X_ Yes No 03/21/94 
Date 
if no, explain 
Report of investigation made to complainant? Yes _X No 
Date 
Report of investigation made to facility? X_ Yes No 03/21/94 
Date 
INTRODUCTION: 
On March 21, 1994 complaint number 94-066-F00804 was investigated by Health 
Program Surveyor Karl E. Nielson, RN at Fairview Care Center-West 876 West 
700 South Salt Lake City, Utah 84165. 
A. STATEMENT OF COMPLAINT: (Number specific allegations) 
The complainant, H H H P ^ H H B S R H r mac^e the following allegations regarding 
the care given to the residents. 
1. The facility administration received for a resident (Muriel Mellen) 
a lump sum payment of $ 720.00 from the Veterans Administration. The 
resident was never informed of the check coming to the facility. The 
facility office manager turned this check over to the resident's 
daughter in-law. The check was issued to the resident. The facility 
administration failed to notify Medicaid about this money. 
2. One resident flNSBHSBSMHP h a d h i s M D S a n d RAPS completion date 
changed (altered) J?^3aoT]^Maroney. They had been completed and dated 
11/24/93. Saxly changed the completion date to 12/24/93. 
3. The facility does not have an orientation and training program in 
place for the new hires. 
4. The facility staff does not have food handlers permits as required in 
this county. 
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5. flHflflHHHflB^' a resident: at the facility has one of the questions 
on Yn^leve^n^screening checked yes, but there is no documented level 
11 screening in his medical record. 
6. Sally Maroney has falsified staff TB test results before and during 
the last survey to meet the requirements. 
B. FINDINGS: 
1. Review of the medical record of Muriel Mellen by the surveyor on 
3/21/94 and interviews with the residents and a telephone conversation 
with Pat Murphy from Medicaid reveals the following: 
a. A check for $ 720.00 from the VA did come to the facility on 
2/22/94 for Muriel Mellen. The resident's daughter-in-law obtained 
the check from the office manager and deposited it in Muriel 
Mellen's personal bank account. The documentation in the medical 
record shows the resident has received money before and has left 
the facility and spent it and did not want to return to the 
facility. 
b. The documentation in her record shows she was notified of the 
check by her daughter-in-law a week later when she visited. 
c- The resident told this surveyor she was mad because they did not 
tell her about the check the day it came in. She knows the money 
was deposited in her bank account. She also stated the family has 
bought her some new clothes with the money. The resident told this 
surveyor she is not accusing her daughter-in-law of stealing her 
check and there is no problem now. 
d. Pat Murphy from the Medicaid office told this surveyor that she 
was notified by the facility administration about the check and 
there was no problem. 
This allegation is not substantiated. 
2. Review of the medical record of QBtBS$£BKH& by this surveyor on 
3/21/94 reveals the following: 
a. The MDS and RAPS in this residents medical record shows that the 
MDS and RAPS were completed, signed and dated on 7/18/93 by the 
Director of Nursing. The quarterly update was completed, signed and 
dated on 11/24/93 by the1. Director of Nursing. There is no altered 
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documentation on these records. Sally Maroney did not alter any 
records. 
This allegation is not substantiated. 
3. Review of the facility orientation and training documentation by this 
surveyor on 3/21/94 and review of 6 aides personal files reveals the 
following: 
a. The facility has oriented all their new hires and they have an 
orientation program in place. 
b. The facility has a training program and the facility staff 
receive in-services twice a month or more often if needed and they 
are well documented. 
c. The nursing staff on duty this day told the surveyor that they 
were oriented to the facility and their jobs and receive training 
twice a month. 
This allegation is not substantiated. 
4. Review of the food handlers permits in the facility by this surveyor 
on 3/21/94 and interviews with the food services supervisor reveals the 
following: 
a. The food services supervisor told this surveyor all the facility 
staff have food handlers permits, except for 2 new hires and they 
are in the process of obtaining them. This surveyor observed the 
permits. 
This allegation is not substantiated. 
5. Review of the medical record o f f H H H H H H V o n 3/21/94 bY this 
surveyor reveals the following: 
a. BRHBnmPlff does have questions on his level 1 screening dated 
b. There is a documented level 11 screening done by PASAR on 
2/7/94. It states the resident has a medical condition requiring 
the level of care or scope of services of a nursing facility. "The 
State Mental Health has determined that you meet nursing facility 
admission/continued stay criteria." 
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This allegation is not substantiated. 
6. This allegation regarding Hepatitis B vaccine not being offered to 
the facility staff has already been called in to OSHA by the 
complainant. 
7. Review of the facility records of TB test and their results given to 
the facility staff and interviews with 4 staff members on 3/21/94 
reveals the following: 
a. The 4 nursing staff interviewed told this surveyor they have 
been given their TB tests and had the results read by the Director 
of Nursing. Their personnel files confirm this. 
b. Five other personnel files reviewed showed these staff members 
have received their tests properly and there is no evidence that 
any documentation regarding the TB testing has been altered. 
This allegation is not substantiated. 
C. FOLLOW-UP ACTION TAKEN: 
None at this time. 
CHECK ONE: Complaint was Substantiated Partially Substantiated 
X Not Substantiated 
i£ /M. * M&~^ ^ REVIEWED (Initial) 
Karl E. Nielson, RN Investigator 
Jan Nielson, RN Investigator 
State of Utah 
DEPARTMENT OF HEALTH 
DIVISION OF HEALTH SYSTEMS IMPROVEMENT 
BUREAU OF FACILITY REVIEW 
288 North 1-J50 West 
PO Box 16390 
Salt Lake Ot / Utah 3^115-0990 
(301)538 6559 C O M - 6 0 5 - 9 4 
(301) 538 6163 FAX 
Apr i l 05, 1994 
On March 21, 1994, we completed our investigation of complaint 
number 94-066-F00804 at FAIRVIEW CARE CENTER - WEST. 
Based upon the information available at the time of the investigation, we 
were unable to substantiate the allegations which were made. As such, 
we are unable to initiate any further action and have closed the complaint 
investigation. 
Your referral and concern is appreciated. Between the regularly scheduled 
inspections, we must rely on individuals in the community, like you, to 
help ensure continuing quality of care. 
Again, thank you for your concern. If you have any questions, 
of if we may be of further assistance in this matter, please contact 
Ms. Carol Bloswick, Long Term Care Ombudsman (801) 538-3910. 
Sincerely, 
Royal Simpson, Manager 
Facility Survey Section 
& 
_..L§JLUtah 
Department 
of Health 
Michael O. Lcavitt 
Governor 
Rod L. Bctit 
Ex*cuiiv« Director 
Sara V. Sinclair 
Oivuion Director 
Allan D. Elkins 
cc: Ms. Carol Bloswick 
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SHIT LRKE CQUIUY 
June 16, 1994 
Sally Moroni 
Fairview Care Center • East 
455 South 900 East 
Salt Lake City, Utah 84102 
RE: File #94-035-2492 
Salt Latke County 
Aging Services 
Brent C Overson 
S*tt Uk§ County 
Commn&ontr 
Chris Segura 
DifCtOf. 09p*rtm*%t 
0/ Humeri $&v*CC* 
Shauna O'NoU 
OtfiCtor 
Dear Ms• Moroni: 
Enclosed, i s a copy of the invest igation report 
completed at your f a c i l i t y in March, 1994. A copy of 
t h i s report was sent to the Bureau of Fac i l i ty Review 
for the i r information. 
I appreciated the cooperation received during th i s 
i n v e s t i g a t i o n . If you have any questions regarding t h i s 
matter, please contact me at 468-2854. 
'
u7 /W 
Ana Lird 
Lead Ombudsman 
SALTLAXECOUN1Y 
GOVtRNUENT CENTER 
2001 S. State Street 
SotteS 1500 
Salt U k t City 
Utah 84190-2300 
Tal (801) 408-2454 
Fax (601) 468-2652 
hcb 
enc. 
PLAINTIFF'S 
EXHIBIT 
ALL-STATE* INTERNATIONAL 
LONG TERM CARE OMBUDSMAN 
FINDING AND RECOMMENDATION 
FILE #94-03S-2492 
On March 3, 1994, 1/ Ana Lird made an unannounced visit to 
Fairview Care - East. I met with the Administrator, the 
facility's owner and the office manager to discuss the following 
concerns: 
MAIL OPENED - PERSONAL FUNDS ACCESS DENIED 
According to the complainant, the resident had a VA check for the 
amount of $720. The Administrator from Fairview Care East had 
made arrangements with the resident's family member to not inform 
the resident and to give the VA check to the family member. 
FINDINGS: 
Contact with rhe resident indicated that the resident is able o 
make decisions about her funds. She is also capable of opening 
her own mail. 
The Administrator, Office Manager, and facility's owner revealed 
that they had made private arrangements with the resident's 
family member, because the family had spent their own funds to 
cover the resident's personal expenses. 
CONCLUSION: 
Complaint verified. The facility has violated the resident's 
right of privacy by opening her mail and also denying her access 
to her own funds. They have also assisted the family in 
deviating the resident's funds. 
RECOMMENDATION: 
The facility should contact the resident's family member and 
inform them that the amount taken should be deposited on the 
resident's personal fund account. The facility should inform the 
resident about the implications to retain the funds without 
informing Medicaid. Efforts should be made to encourage the 
resident to report the amount to the Utah State Department of 
Human Services - Medicaid Eligibility Worker. 
The facility should insure that the resident's mail will be kept 
unopened and confidential. 
FQfrLOW yp: 
20 days 
A copy of this report was sent to the Bureau of Facility Review 
for their information. 
SIGNATURE , <p£^ <? /a*}* 
DATE: 
Ana Lird, Local Ombudsman 
_£ *z:—f. 
ANY DISCRIMINATORY ACTION OR RETALIATION TAKEN AGAINST ANY 
PERSON, WHO PROVIDED INFORMATION REGARDING A COMPLAINT 
CONSTITUTES A CLASS "B" MISDEMEANOR. 
UNAOTIIORIZED DISCLOSURE OF CONFIDENTIAL INFORMATION CONSTITUTES A 
CLASS "B" MISDEMEANOR. 
THE OMBUDSMAN AND ANY PERSON, FACILITY OR AGENCY THAT RECEIVES A 
COMPLAINT, REPORT OF INVESTIGATION, OR OTHER COMMUNICATION FROM 
THE OMBUDSMAN, SHALL MAINTAIN CONFIDENTIAL ALL INFORMATION 
RELATING TO A COMPLAINT OR INVESTIGATION INCLUDING THE IDENTITIES 
OF THE COMPLAINANTS, WITNESSES, PATIENT-RESIDENT, OR CLIENTS 
INVOLVED UNLESS THE COMPLAINANT OR RESIDENTS, OR A LEGAL 
REPRESENTATIVE OR WITH CONSENT IN WRITING OF THE DISCLOSURE AND 
SPECIFIES TO WHOM THE INFORMATION MAY BE DISCLOSED. 
December 5, 1994 
Sally Moroni 
Fairview Care Center\East 
455 South 900 East 
Salt Lake City, Utah 84102 
Dear Sally: 
Enclose is a copy of complaint investigation done on 
March 3, 1994 . As per our aggreement this report was 
corrected. This action was taken after clarification 
of information received from you during our meeting on 
November 27, 1994. 
I appreciated your cooperation during this 
invetigation. If you have any questions please contact 
me at 468-2854 after January 19, 1995 . 
Sincerelly 
V 
Ana Lird 
Lead Ombudsman 
SHIT LAKE COUNTY 
Salt Lake County 
Aging Services 
Brent C. Overson 
Sett Lake County 
Commissioner 
Chris Segura 
Director. Department 
of Human Services 
Shauna O'Neil 
Director 
SALT LAKE COUNTY 
GOVERNMENT CENTER 
2001 S. State Street 
Suite S1500 
Salt Lake City 
Utah 84190-2300 
Tel (801) 468-2454 
Fax (801) 468-2852 
m 
NATIONAL ASSOCIATION Of A 5 U ^ g j g £ N 4 - -
PLAINTIFF'S 
EXHIBIT 
<s 
ALL-STATE* INTERNATIONAL 
LONG TERM CARE OMBUDSMAN 
FINDING AND RECOMMENDATION 
FILE #94-035-2492 
On March 3, 1994 I# Ana Lird made an unannounced visit to 
Fairview Care West, and Fairview Care East, I met with the 
Fairview East owner, the Administrator and their office manager 
to discuss the following concerns: 
MAIL OPENED - PERSONAL FUNDS ACCESS DENIED 
According to the complainant the resident had a VA check for 
$ 720. The Administrator from Fairview Care East had made an 
aggreement with the resident's family member, Fairview Care West 
will release the VA check to them without informing the resident. 
FINDINGS: 
I interviewed the resident at Fairview Care\West. My conversation 
with her revealed that the facility has failed to informe the 
resident about the VA check of $ 720. The resident said that 
she wanted to be informed about her financial status expressing 
disappointment about how the facility handled the situation. The 
resident was alert to date, time and place and able to make 
decisions about her funds. 
Futher investigation indicated, that the resident signed a 
statement allowing the facility to open her mail. 
The administration from Fairview Care\East said, they 
instructed the staff members of Fairview Care\West to release 
the VA check to the resident's family member and to not tell 
the resident about the arrive of the VA check. 
Fairview Care\East felt that this action was appropiate for the 
following reasons: 
l.The resident signed a statement were she gives consent 
to the family member to handle her funds. 
2.The resident's family member had spent their own funds to 
cover the resident's personal expenses. 
3.The facility assume that if the resident knew about the 
lump sum from VA, she may want to leave the facility. 
CONCLUSION: 
Complaint semi-verified. 
The resident had signed a form were she gives authority to the 
facility to open her mail. 
The resident is alert and able to make decisions about her 
financial affairs . The resident consent that the family member 
handle her financial affairs. However this writting agreement 
should not be understood as if, the resident had decline to her 
right of being inform about her financial status. 
RECCOMENDATION: 
Since the above agreement was done through Fairview Care East, 
this facility should be responsable to advise the resient's 
family member,to deposit the VA check into the resident's 
personal fund account. 
The Fairview Care \West should inform the resident about the 
implications to retain the funds without informing the 
Department of Social Services. 
FOLLOW UP 
30 days. 
A copy of this report was sent to the Bureau of Facility Review 
for their information. 
SIGNATURE: j 
Ana Lird,Lead Ombudsman 
DATE: 
ANY DISCRIMINATORY ACTION .OR RETALIATION TAKEN AGAINST ANY 
PERSON, WHO PROVIDED INFORMATION REGARDING A COMPLAINT 
CONSTITUTES A CLASS "B" MISDEMEANOR. 
UNAUTHORIZED- DISCLOSURE OF CONFIDENTIAL INFORMATION CONSTITUTES A 
CLASS "B" MISDEMEANOR. 
THE OMBUDSMAN AND ANY PERSON, FACILITY OR AGENCY THAT RECEIVES A 
COMPLAINT REPORT OF INVESTIGATION, OR OTHER COMMUNICATION FROM 
THE OMBUDSMAN SHALL MAINTAIN CONFIDENTIAL ALL INFORMATION 
RELATING TO A COMPLAINT OR INVESTIGATION INCLUDING THE 
IDENTITIES OF THE COMPLAINANT WITNESSES, PATIENT-RESIDENT, OR 
CLIENTS INVOLVED UNLESS THE COMPLAINANT OR RESIDENTS, OR LEGAL 
REPRESENTATIVE OR WITH CONSENT IN WRITING OF THE DISCLOSURE AND 
SPECIFIES TO WHOM THE INFORMATION MAY BE DISCLOSED. 
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VIOLATIONS 
ATTENDANCE 
CARELESSNESS 
CONDUCT 
INSUBORDINATION 
• PERSONAL WORK 
REFUSAL TO WORK OVERTIME 
• 
• 
• SAFETY 
TARDINESS 
UNAUTHORIZED ABSENCE 
WORK QUALITY 
•
WILLFUL DAMAGE TO COMPAN\ 
PROPERTY 
L^TOTHEFL/^v^^/ ^ ^ i ^ U : 
WARNINGS PREVIOUSLY 
WARNING h WRITTEN SIGNED 
1 
2 
3 
3 // /94 i/ *~ 
COMPANY STATEMENT EMPLOYEE STATEMENT 
JL -A , ,s S OCX 
YT*' &~ ^U^^LrCi^^^ ^ y ^ / y ^ ^ ^ J ^ f . 
*<>~?sZ&Xi~0t^^ tftLt^^'^Q 
^T &<?-r*--(^ A<r*Z\IL 
DATE 
/ / 
n I agree with Company Statement. 
I disagree with Company Statement. 
REASONS 
SIGNED DATE L-L 
ACTION TAKEN 
mux-
nave read this Warning Notice and understand it. # ? I have read this arning Nqjjce and understand it. 
EMPLOYEE'S SIGNATURES 
This form was refused by Employee 
HATF O ^ O / / 
HATF JZ— / — / 
DATE SUPERVISOR 
* If the Employee Warning Notice, after completion, contains information on the medical condition or history of an employe 
it must be maintained in a separate medical file and treated as confidential in accordance with applicable law and regulations 
ml Adams 
9060 Employee Warning Notice 
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EMPLOYEE WARNING NOTICE 
(EMPLOYEE-EMPLOYEE SA LL Itz MAfr ON£^/ WARNING DATE 3 / 7 / <?<f DEPARTMENT SHIFT 
VIOLATIONS 
• ATTENDANCE 
CARELESSNESS 
• CONDUCT 
• INSUBORDINATION 
WARNINGS PREVIOUSLY 
• PERSONAL WORK 
I I REFUSAL TO WORK OVERTIME 
SAFETY 
TARDINESS 
I I UNAUTHORIZED ABSENCE 
D WORK QUALITY 
•
WILLFUL DAMAGE TO COMPANY 
PROPERTY 
l ^ J O T H E R - ^ O T H E t / r f / f o ^ 
WARNING h . 
3/ //ft 
WRITTEN SIGNED 
COMPANY STATEMENT EMPLOYEE STATEMENT 
^yZrxr-y n4<CsTT«22i,Zrt 
Ct4/kf*«J>4 
M^Crl-L.
 j , ^ , ^ 4 ^ ^ 
SIGNED 
TITLE 
fjS^ 
KCyCWrt 
7d^c*^^ 
DATE 
/ / 
r 
1 11 agree with Company Statement. • 
n 1 disagree with Company Statement. 
[REASONS . 
V- I 
f PLAINTIFF'S 1 
EXHIBIT 
/ / 
L ALL-STATE* INTERNATIONAL ^ J 
"j ^ H I ^ H I I ^ H I H ^ H M M M ^ ^ H ^ H ^ H V 
SIGNED 
L 
DATE I I 
ACTION TAKEN 
c3 / / / 
I have reAd this Warning Notice 
EMPLOYEE'S SIGNATURE 
S U P E R V I S Q R l / ^ < % ^ ^ f fijt&J/lSst 
n 
Tfwform wa^refused by Employee 
SUPERVISOR 
HATP3- / - 7 y 
DATE. 
* If the Employee Warning Notice, after completion, contains information on the medical condition or history of an employee, 
it. must be maintained in a separate medical file and treated as confidential in accordance with applicable law and regulations. 
WkA Adams 
9060 Employee Warning Notice 
TabD 
x£RMINATION CF KEY EMPLOYEE 
OUR POLICY AT FAIRVIEW CARE CENTER'S IS THAT THERE WILL 
ALWAYS BE TWO ADMINISTRATIVE PERSONAL PRESENT DURING AN 
EXIT INTERVIEW. 
AT THIS TIME ALL KEYS,RECIEPTS, PETTY CASH, AND SIGNATURE CARDS 
ALONG WITH ANY OTHER INFORMATION PERTAINING TO FAIRVIEW CARE 
CENTER WILL BE OBTAINED FROM THE EMPLOYEE. 
WHEN ALL PERSONEL OBJECTES HAVE BEEN REMOVED FROM THEIR WORKING 
AREA . A CHECK WILL BE GIVEN TO THEM AND THEY WILL BE ESCORTED 
OUT OF THE BUILDING BY ONE OF THE ADMINISTRATIVE STAFF. 
UPON TERMINATION THE NEXT PERSON IN THE CHAIN OF AUTHORITY 
WILL BE NOTIFIED IMMEDITLEY OF THIS ACTION AND THEY WILL BE IN CHARGE 
UNTIL FUTURE NOTICE 
DEFENDANT' 
EXHIBIT, 
TabE 
UT CONST Art. I, § 1, [Inherent and inalienable rights.] Page 1 
Const Art. I, § 1 
WESTS UTAH CODE 
CONSTITUTION OF UTAH 
ARTICLE I. DECLARATION OF RIGHTS 
Current through End of 1996 General and 2nd Special Sessions 
Sec. 1. [Inherent and inalienable rights.] 
All men have the inherent and inalienable right to enjoy and defend their lives and liberties; to acquire, 
possess and protect property; to worship according to the dictates of their consciences; to assemble 
peaceably, protest against wrongs, and petition for redress of grievances; to communicate freely their 
thoughts and opinions, being responsible for the abuse of that right. 
Search this disc for cases citing this section. 
Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govt, works. 
TabF 
UT CONST Art. I, § 27, [Fundamental rights.] Page 1 
Const. Art. I, § 27 
WEST'S UTAH CODE 
CONSTITUTION OF UTAH 
ARTICLE I. DECLARATION OF RIGHTS 
Current through End of 1996 General and 2nd Special Sessions 
Sec, 27. [Fundamental rights.] 
Frequent recurrence to fundamental principles is essential to the security of individual rights and the 
perpetuity of free government. 
Search this disc for cases citing this section. 
Copyright (c) West Publishing Co. 1996 No claim to original U.S. Govt, works. 
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HISTORICAL AND STATUTORY NOTES 
evision Notes and Legislative Reports Section effective Sept 30. 1992. see 
^1992 Acts. House Report No. 102-199, section 905(a) of Pub L 102-375. set out 
j e 1992 U.S. Code Cong, and Adm. as a note under section 300! of this title Slews, p. 1056. 
Effective Dates Section not to apply with respect to 
I 1992 Acts. Section not to apply with fiscLaI y e a r I 9 9 2* s e e s e c t , o n 905(b)(6) of 
Respect to fiscal year 1993, see section P u b L - 102-375. set out as a note under 
4(b) of Pub.L. 103-171, set out as a note section 3001 of this title 
under section 3001 of this title. 
LIBRARY REFERENCES 
American Digest System 
Federal assistance for needy aged persons in general, see Social Security and 
Public Welfare 3=175.5 
Encyclopedias 
Assistance for needv aged persons in general, see C J S Social Securm and Public 
Welfare § 94. 
WESTLAW ELECTRONIC RESEARCH 
Social security and public welfare cases 35oak[add ke\ number ] 
See. also, WESTLAW guide following the Explanation pages of this \oIume 
§ 3 0 5 8 g . State Long-Term Care Ombudsman program 
(a) Establishment 
(1) In general 
In order to be eligible to receive an allotment under section 
3058b of this title from funds appropriated under section 
3058a(a) of this title, a State agency shall, in accordance with 
this section— 
(A) establish and operate an Office of the State Long-
Term Care Ombudsman; and 
(B) carry out through the Office a State Long-Term Care 
Ombudsman program. 
(2) Ombudsman 
The Office shall be headed by an individual, to be known as the 
State Long-Term Care Ombudsman, who shall be selected from 
among individuals with expertise and experience in the fields of 
long-term care and advocacy. 
(3) Functions 
The Ombudsman shall serve on a full-time basis, and shall, 
personally or through representatives of the Office— 
(A) identify, investigate, and resolve complaints that— 
(i) are made by, or on behalf of, residents; and 
503 
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(ii) relate to action, Inaction, or decisions, that mayl 
adversely affect the health, safety, Welfare, or rights ofl 
the residents (including the welfare and rights of the* 
residents with respect to the appointment and activities! 
of guardians and representative payees), of— ^-| 
(I) providers, or representatives of providers, of I 
long-term care services; ^ 
(II) public agencies; or * 
(III) health and social service agencies; J 
(B) provide services to assist the residents in protecting 
the health, safety, welfare, and rights of the residents; 
(C) inform the residents about means of obtaining ser-
vices provided by providers or agencies described in subpar- -; 
agraph (A)(ii) or services described in subparagraph (B); 
(D) ensure that the residents have regular and timely 
access to the services provided through the Office and that 
the residents and complainants receive timely responses 
from representatives of the Office to complaints; 
(E) represent the interests of the residents before govern-
mental agencies and seek administrative, legal, and other 
remedies to protect the health, safety, welfare, and rights of 
the residents; 
(F) provide administrative and technical assistance to en-
tities designated under paragraph (5) to assist the entities in 
participating in the program; 
(G)(i) analyze, comment on, and monitor the development 
and implementation of Federal, State, and local laws, regu-
lations, and other governmental policies and actions, that 
pertain to the health, safety, welfare, and rights of the 
residents, with respect to the adequacy of long-term care 
facilities and services in the State; 
(ii) recommend any changes in such laws, regulations, 
policies, and actions as the Office determines to be appropri-
ate; and 
(iii) facilitate public comment on the laws, regulations, 
policies, and actions; 
(H)(i) provide for training representatives of the Office; 
(ii) promote the development of citizen organizations, to 
participate in the program; and 
(iii) provide technical support for the development of resi-
dent and family councils to protect the well-being and rights 
of residents; and 
504 
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(I) carry out such other activities as the Assistant Secre-
tary determines to be appropriate. 
(4) Contracts and arrangements 
(A) In general 
Except as provided in subparagraph (B), the State agencv 
may establish and operate the Office, and earn ' out the 
program, directly, or by contract or other arrangement with 
any public agency or nonprofit private organization. 
(B) Licensing and certification organizations; associations 
The State agency may not enter into the contract ov other 
arrangement described in subparagraph (A) with— 
(i) an agency or organization that is responsible r'or 
licensing or certifying long-term care services in :he 
State; or 
(ii) an association (or an affiliate of such an associa-
tion) of long-term care facilities, or of anv other residen-
tial facilities for older individuals. 
(5) Designation of local Ombudsman entities and representa-
tives 
(A) Designation 
In carrying out the duties of the Office, the Ombudsman 
may designate an entity as a local Ombudsman enut\. ana 
may designate an employee or volunteer to represent :he 
entity. 
(B) Duties 
An individual so designated shall, in accordance with the 
policies and procedures established by the Office and the 
State agency— 
(i) provide services to protect the health, satety. wel-
fare1 and rights of residents; 
(ii) ensure that residents in the service area or the 
entity have regular, timely access to representatives ot 
the program and timely responses to complaints and 
requests for assistance; 
(iii) identify, investigate, and resolve complaints 
made by or on behalf of residents that relate to action. 
inaction, or decisions, that may adversely affect the 
health, safety, welfare, or rights of the residents; 
(iv) represent the interests of residents before govern-
ment agencies and seek administrative, legal, and other 
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remedies to protect the health, safety,' welfare, 
rights of the residents; 
(v)(I) review, and if necessary, comment on any ex 
ing and proposed laws, regulations, and other gov^f 
ment policies and actions, that pertain to the rights 
well-being of residents; and 
(II) facilitate the ability of the public to comment^ 
the laws, regulations, policies, and actions; 
(vi) support the development of resident and fan 
councils; and 
(vii) carry out other activities that the Ombudsr 
determines to be appropriate. 
(C) Eligibility for designation 
Entities eligible to be designated as local Ombudsr 
entities, and individuals eligible to be designated as reprel 
sentatives of such entities, shall— 
(i) have demonstrated capability to carry out the 
sponsibilities of the Office; 
(ii) be free of conflicts of interest; 
(iii) in the case of the entities, be public or nonprofit! 
private entities; and ;1 
(iv) meet such additional requirements as the 0m-| 
budsman may specify. 
(D) Policies and procedures 
(i) In general 
The State agency shall establish, in accordance with! 
the Office, policies and procedures for monitoring locay 
Ombudsman entities designated to carry out the dutidjj 
of the Office. 
(ii) Policies 
In a case in which the entities are grantees, or thy 
representatives are employees, of area agencies on ag 
ing, the State agency shall develop the policies in cor 
sultation with the area agencies on aging. The policie 
shall provide for participation and comment by 
agencies and for resolution of concerns with respect ] 
case activity. 
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(iii) Confidentiality and disclosure 
The State agency shall develop the policies and proce-
dures in accordance with all provisions of this part 
regarding confidentiality and conflict of interest. 
j>) Procedures for access 
(1) In general 
z
 The State shall ensure that representatives of the Office shall 
have— 
(A) access to long-term care facilities and residents; 
(B)(i) appropriate access to review the medical and social 
records of a resident, if— 
(I) the representative has the permission of the resi-
dent, or the legal representative of the resident: or 
(II) the resident is unable to consent to the review 
and has no legal representative; or 
(ii) access to the records as is necessary to investigate a 
complaint if— 
(I) a legal guardian of the resident refuses to give the 
permission; 
(II) a representative of the Office has reasonable 
cause to believe that the guardian is not acting in the 
best interests of the resident; and 
(III) the representative obtains the approval of the 
Ombudsman; 
(C) access to the administrative records, policies, and 
documents, to which the residents have, or the general 
public has access, of long-term care facilities; and 
(D) access to and, on request, copies of all licensing and 
certification records maintained by the State with respect to 
long-term care facilities. 
(2) Procedures 
The State agency shall establish procedures to ensure the 
access described in paragraph (1). 
(c) Reporting system 
The State agency shall establish a statewide uniform reporting 
system to— 
(1) collect and analyze data relating to complaints and condi-
tions in long-term care facilities and to residents for the purpose 
of identifying and resolving significant problems; and 
(2) submit the data, on a regular basis, to— 
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TITLE 62A. HUMAN SERVICES CODE 
CHAPTER 3. AGING AND ADULT SERVICES 
PART 2. LONG-TERM CARE OMBUDSMAN PROGRAM 
Current through End of 1996 General and 2nd Special Sessions 
§ 62A-3-201. Legislative findings—Purpose—Ombudsman 
The Legislature finds and declares that the aging citizens of this state should be assisted in asserting their 
civil and human rights as patients, residents, and clients of long-term care facilities created to serve their 
specialized needs and problems; and that for the health, safety, and welfare of these citizens, the state should 
take appropriate action through an adequate legal framework to address their difficulties. 
The purpose of this part is to establish within the division the long-term care ombudsman program for the 
aging citizens of this state and identify duties and responsibilities of that program and of the ombudsman, in 
order to address problems relating to long-term care for aging citizens, and to fulfill federal requirements. 
As enacted by Chapter 1, Laws of Utah 1988. 
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sent at any time, by others who are visiting 
with the consent of the resident; 
(D) permit reasonable access to a resident 
by any enti ty or Individual t h a t provides 
heal th, social, legal, or o ther services to the 
resident, subject to the resident 's r ight to 
deny or withdraw consent a t any time; and 
(E) permit representat ives of the Sta te 
ombudsman (described in paragraph 
(2)(B)(iii)(ID). with the permission of the 
resident (or t h e resident 's legal representa-
tive) and consistent with S ta t e law. to ex-
amine a resident 's clinical records. 
(4) Equal access to quality care 
(A) In general 
A nursing facility must establish and 
maintain identical policies and practices re-
garding transfer, discharge, and the provi-
sion of services required under t he Sta te 
plan for all individuals regardless of source 
of payment . 
(B) Construction 
(1) Nothing prohibiting any charges for non-
medicaid patients 
Subparagraph (A) shall no t be con-
strued as prohibi t ing a nursing facility 
from charging any amoun t for services 
furnished, consistent with t h e notice in 
paragraph (1KB) describing such charges. 
(ID No additional services required 
Subparagraph (A) shall no t be con-
strued as requir ing a S ta te to offer addi-
tional services on behalf of a resident 
than are otherwise provided under the 
Sta te plan. 
(5) Admissions policy 
(A) Admissions 
With respect to admissions practices, a 
nursing facility must— 
UXI) not require individuals applying to 
reside or residing in the facility to waive 
their r ights to benefits under this sub-
chapter or subchapte r XVIII of this chap-
ter, (II) no t require oral or wri t ten assur-
ance t h a t such individuals are not eligible 
for, or will no t apply for, benefits under 
this subchapter or subchapter XVIII of 
this chapter , and (III) prominent ly dis-
play in the facility wri t ten information, 
and provide to such individuals oral and 
written information, about how to apply 
for and use such benefits and how to re-
ceive refunds for previous payments cov-
ered by such benefits; 
(ii) not require a th i rd par ty guarantee 
of payment to t h e facility as a condition 
of admission (or expedited admission) to. 
or continued stay in. t h e facility; and 
(iii) in t he case of an individual who is 
entitled to medical assistance for nursing 
facility services, not charge, solicit, accept, 
or receive, in addition to any amount 
otherwise required to be paid under the 
Sta te plan under this subchapter , any 
gift, money, donation, or o ther consider-
ation as a precondition of admitt ing (or 
expediting t he admission of) the individ-
ual to the facility or as a requirement for 
the individual's continued stay in the fa-
culty. 
(B) Construction 
(I) ho preemption of stricter standards 
Subparagraph (A) shall not be con-
strued as preventing States or political 
subdivisions there in from prohibiting, 
under Sta te or local law, t he discrimina-
tion against individuals who are entitled 
to medical assistance under t he S ta te plan 
with respect to admissions practices of 
nursing facilities. 
(ii) Contracts with legal representatives 
Subparagraph (A)(ii) shall not be con-
strued as preventing a facility from re-
quiring an individual, who has legal access 
to a resident's income or resources avail-
able to pay for care in the facility, to sign 
a contract (wi thout incurring personal fi-
nancial liability) to provide payment from 
t h e resident's income or resources for 
such care, 
(iii) Charges for additional services requested 
Subparagraph (AXiii) shall not be con-
strued as preventing a facility from charg-
ing a resident, eligible for medical assist-
ance under t h e S ta te plan, for items or 
services the resident has requested and re-
ceived and t h a t are no t specified In the 
S ta te plan as included in t he term "nurs-
ing facility services", 
(iv) Bona fide contributions 
Subparagraph (AXiii) shall not be con-
strued as prohibi t ing a nursing facility 
from soliciting, accepting, or receiving a 
charitable, religious, or phi lanthropic con-
tribution from an organization or from a 
person unrelated to the resident (or po-
tential resident), but only to the extent 
t h a t such contr ibut ion is not a condition 
of admission, expediting admission, or 
continued s tay in the facility. 
(6) Protection of resident funds 
(A) In general 
T h e nursing facility— 
(i) may not require residents to deposit 
their personal funds with the facility, and 
(ii) upon the writ ten authorizat ion of 
the resident, must hold, safeguard, and 
account for such ~>**rsonal funds under a 
system established and maintained by the 
facility in accordance with this para-
graph. 
(B) Management of personal funds 
Upon written authorizat ion of a resident 
under subparagraph (AXii), the facility 
must manage and account for t he personal 
funds of the resident deposited with t he fa-
cility as follows: 
(i) Deposit 
T h e facility must deposit any amount of 
personal funds in excess of $50 with re-
spect to a resident in an interest bearing 
account (or accounts) t h a t is separate 
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from any of t he facility's operat ing ac-
counts and credits all Interest earned on 
such separate account to such account. 
With respect to any other personal funds, 
the facility must maintain such funds in a 
non-interest bearing account or pet ty cash 
fund, 
(ii) Accounting and records 
T h e facility mus t assure a full and com-
plete separate accounting of each such 
resident 's personal funds, maintain a writ-
ten record of all financial t ransactions in-
volving t h e personal funds of a resident 
deposited with the facility, and afford the 
resident (or a legal representative of the 
resident) reasonable access to such record, 
(iii) Notice of certain balances 
T h e facility must notify each resident 
receiving medical assistance under the 
S ta te plan under th is subchapter when 
the amount in t h e resident 's account 
reaches $200 less t h a n t h e dollar amount 
determined under section 1382(a)(3)(B) of 
this title and the fact t h a t if t h e amount 
in t he account (in addition to t h e value of 
t he resident 's o ther nonexempt resources) 
reaches t h e amount determined under 
such section t he resident may lose eligibil-
ity for such medical assistance or for ben-
efits under subchapter XVI of this chap-
ter, 
(iv) Conveyance upon death 
Upon the dea th of a resident with such 
an account, t h e facility must convey 
promptly t he resident 's personal funds 
(and a final accounting of such funds) to 
t he Individual administering t he resi-
dent 's estate . 
(C) Assurance of financial security 
T h e facility must purchase a surety bond, 
or otherwise provide assurance satisfactory 
to the Secretary, to assure the security of 
all personal funds of residents deposited 
with the facility. 
(D) Limitation on charges to personal funds 
T h e facility may not impose a charge 
against the personal funds of a resident for 
any item or service for which payment is 
made under this subchapter or subchapter 
XVIII of th is chapter . 
(7) Limitation on charges in case of medicaid-eligi-
ble individuals 
(A) In general 
A nursing facility may not impose 
charges, for certain medicaid-eligible indi-
viduals for nursing facility services covered 
by the S ta te under its plan under this sub-
chapter, t h a t exceed the payment amounts 
established by the S ta te for such services 
under th is subchapter . 
(B) "Certain medicaid-eligible individual" defined 
In subparagraph (A), t he term "certain 
medicaid-eligible individual" means an indi-
vidual who is entit led to medical assistance 
for nursing facility services in the facility 
under this subchapter but with respect to 
whom such benefits are not being paid be-
cause, in determining the amount of the in-
dividual's income to be applied monthly to 
payment for the costs of such services, the 
amount of such income exceeds the pay-
ment amounts established by the State for 
such services under this subchapter 
(8) Posting of survey results 
A nursing facility must post in a place read-
ily accessible to residents, and family mem-
bers and legal representatives of residents, 
the results of the most recent survey of the 
facility conducted under subsection (g) of this 
section, 
(d) Requirements relating to administration and 
other matters 
(1) Administration 
(A) In general 
A nursing facility must be administered in 
a manner t h a t enables it to use its resources 
effectively and efficiently to at tain or main-
tain the highest practicable physical, 
mental , and psychosocial well-being of each 
resident (consistent with requirements es-
tablished under subsection (f)(5) of this sec-
tion). 
(B) Required notices 
If a change occurs in— 
(i) the persons with an ownership or 
control interest (as defined in section 
1320a-3(a)(3) of this title) in the facility, 
(ii) the persons who are officers, direc-
tors, agents, or managing employees (as 
defined in section 1320a-5(b) of this title) 
of the facility. 
(iii) the corporation, association, or 
o ther company responsible for the man-
agement of the facility, or 
(iv) the individual who is the adminis-
t ra tor or director of nursing of the facili-
ty, 
the nursing facility must provide notice to 
the Sta te agency responsible for the licens-
ing of the facility, at the time of the 
change, of the change and of the identity of 
each new person, company, or individual de-
scribed in the respective clause 
(C) Nursing facility administrator 
T h e administrator of a nursing facility 
must meet s tandards established by the 
Secretary under subsection (f)(4) of this 
section 
(2) Licensing and Life Safety Code 
(A) Licensing 
A nursing facility must be licensed under 
applicable Sta te and local law 
(B) Life Safety Code 
A nursing facility must meet such provi-
sions of such edition (as specified by the 
Secretary in regulation) of the Life Safety 
Code of the National Fire Protection Asso-
ciation as are applicable to nursing homes, 
except that— 
(i) the Secretary may waive, for such pe-
riods as he deems appropriate, specific 
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R432. Health Systems Improvement, Health Facility Licensure 
R432-150. Nursing Care Facility Rules. 
R432-150-1. General Provisions. 
R432-150-1 through R432-150-33 govern the operation of skilled level nursing care facilities. 
R432-150-2. Legal Authority. 
This rule is adopted pursuant to Title 26, Chapter 21. 
R432-150-3. Purpose. 
The purpose of R432-150 is to provide health and safety standards for the organization, physical plant, 
maintenance, and operation of Nursing Care Facilities. The requirements of R432- 150 promote quality of 
life and health care to a select and vital segment of our community's population and assist Nursing Care 
Facilities to recognize the individual and provide for the physical, mental, and social well-being of the whole 
person. 
R432-150-4. Compliance. 
Facilities governed by R432-150 shall be in full compliance by at the time of licensure. 
R432-150-5. Definitions. 
(1) RefertoR432-l-3.(2) Special definitions. 
(a) "Comprehensive Assessment" means the Department of Health designated Resident Assessment 
Instrument. 
(b) "Medically-related Social Services" means assistance provided by the facility social work staff to 
maintain or improve each resident's ability to control everyday physical, mental, and psychosocial needs. 
(c) "Nurse Aide" means any individual, other than an individual licensed in another category, providing 
nursing or nurse-related services to residents in a facility. This definition does not include an individual who 
volunteers to provide such services without pay. 
(d) "Practitioner" means nurse practitioner or physician assistant as licensed by the Utah Department of 
Commerce, Division of Occupational and Professional Licensing. 
(e) "Unnecessary Drug" means any drug when used in excessive dose, for excessive duration, without 
adequate monitoring, without adequate indications for its use, in the presence of adverse consequences which 
indicate the dose should be reduced or discontinued, or any combinations of these reasons. 
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certification, and payment), the "facil-
i t y " is always the ent i ty which partici-
pates in the program, whether tha t en-
t i ty is comprised of all of, or a distinct 
part of a larger inst i tut ion. For Medi-
care, a SNF (see section 1819(a)(1)), and 
for Medicaid, a NP (see section 
1919(a)(1)) may not be an institution for 
mental diseases as defined in §435.1009. 
[66 FR 48887. Sept. 26, 1991, as amended at 57 
FR 43924. Sept. 23. 1992] 
§483.10 Resident rights. 
The resident has a right to a dig-
nified existence, self-determination, 
and communication with and access to 
persons and services inside and outside 
the facility. A facility must protect 
and promote the rights of each resi-
dent, including each of the following 
rights: 
(a) Exercise of rights. (1) The resident 
has the r ight to exercise his or her 
r ights as a resident of the facility and 
as a citizen or resident of the United 
States . 
(2) The resident has the right to be 
free of interference, coercion, discrimi-
nation, and reprisal from the facility in 
exercising his or her rights. 
(3) In the case of a resident adjudged 
incompetent under the laws of a State 
by a court of competent jurisdiction, 
the rights of the resident are exercised 
by the person appointed under State 
law to act on the resident's behalf. 
(4) In the case of a resident who has 
not been adjudged incompetent by the 
Sta te court, any legal-surrogate des-
ignated in accordance with State law 
may exercise the resident's rights to 
the extent provided by State law. 
(b) Notice of rights and services. (1) The 
facility must inform the resident both 
orally and in writing in a language 
tha t the resident understands of his or 
her rights and all rules and regulations 
governing resident conduct and respon-
sibilities during the stay in the facil-
i ty. The facility must also provide the 
resident with the notice (if any) of the 
Sta te developed under section 1919(e)(6) 
of the Act. Such notification must be 
made prior to or upon admission and 
during the resident's stay. Receipt of 
such information, and any amendments 
to it, must be acknowledged in writing; 
(2) The resident or his or her legal 
representative has the right— 
(i) Upon an oral or written request, 
to access all records pertaining to him-
self or herself including current clini-
cal records within 24 hours (excluding 
weekends and holidays); and 
(ii) After receipt of his or her records 
for inspection, to purchase at a cost 
not to exceed the community standard 
photocopies of the records or any por-
tions of them upon request and 2 work-
ing days advance notice to the facility. 
(3) The resident has the right to be 
fully informed in language tha t he or 
she can understand of his or her total 
health status, including but not lim-
ited to, his or her medical condition; 
(4) The resident has the right to 
refuse treatment, to refuse to partici-
pate in experimental research, and to 
formulate an advance directive as spec-
ified in paragraph (8) of this section; 
and 
(5) The facility must— 
(i) Inform each resident who is enti-
tled to Medicaid benefits, in writing, a t 
the time of admission to the nursing 
facility or, when the resident becomes 
eligible for Medicaid of— 
(A) The items and services that are 
included in nursing facility services 
under the State plan and for which the 
resident may not be charged; 
(B) Those other items and services 
that the facility offers and for which 
the resident may be charged, and the 
amount of charges for those services; 
and 
(ii) Inform each resident when 
changes are made to the items and 
services specified in paragraphs (5)(i) 
(A) and (B) of this section. 
(6) The facility must inform each 
resident before, or a t the time of ad-
mission, and periodically during the 
resident's stay, of services available in 
the facility and of charges for those 
services, including any charges for 
services not covered under Medicare or 
by the facility's per diem rate. 
(7) The facility must furnish a writ-
ten description of legal rights which in-
cludes— 
(i) A description of the manner of 
protecting personal funds, under para-
graph (c) of this section; 
(ii) A description of the requirements 
and procedures for establishing eligi-
bility for Medicaid, including the right 
to request an assessment under section 
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1924(c) which determines the extent of 
a couple's non-exempt resources a t the 
t ime of institutionalization and at-
tr ibutes to the community spouse an 
equitable share of resources which can-
not be considered available for pay-
ment toward the cost of the institu-
tionalized spouse's medical care in his 
or her process of spending down to 
Medicaid eligibility levels; 
(iii) A posting of names, addresses, 
and telephone numbers of all pertinent 
S ta te client advocacy groups such as 
the State survey and certification 
agency, the Sta te licensure office, the 
Sta te ombudsman program, the protec-
tion and advocacy network, and the 
Medicaid fraud control unit; and 
(iv) A s ta tement tha t the resident 
may file a complaint with the Sta te 
survey and certification agency con-
cerning resident abuse, neglect, mis-
appropriation of resident property in 
the facility, and non-compliance with 
the advance directives requirements. 
(8) The facility must comply with the 
requirements specified in subpart I of 
part 489 of this chapter relating to 
maintaining written policies and pro-
cedures regarding advance directives. 
These requirements include provisions 
to inform and provide wri t ten informa-
tion to all adult residents concerning 
the right to accept or refuse medical or 
surgical t rea tment and, a t the individ-
ual's option, formulate an advance di-
rective. This includes a writ ten de-
scription of the facility's policies to 
implement advance directives and ap-
plicable S ta te law. Facilities are per-
mit ted to contract with other enti t ies 
to furnish this information but are still 
legally responsible for ensuring tha t 
the requirements of this section are 
met. If an adult individual is incapaci-
tated a t the time of admission and is 
unable to receive information (due to 
the incapacitating condition or a men-
tal disorder) or art iculate whether or 
not he or she has executed an advance 
directive, the facility may give ad-
vance directive information to the in-
dividual's family or surrogate in the 
same manner tha t it issues other mate-
rials about policies and procedures to 
the family of the incapacitated individ-
ual or to a surrogate or other con-
cerned persons in accordance with 
Sta te law. The facility is not relieved 
of i ts obligation to provide this infor-
mation to the individual once he or she 
is no longer incapacitated or unable to 
receive such information. Follow-up 
procedures must be in place to provide 
the information to the individual di-
rectly a t the appropriate time. 
(9) The facility must inform each 
resident of the name, specialty, and 
way of contacting the physician re-
sponsible for his or her care. 
(10) The facility must prominently 
display in the facility written informa-
tion, and provide to residents and ap-
plicants for admission oral and written 
information about how to apply for and 
use Medicare and Medicaid benefits, 
and how to receive refunds for previous 
payments covered by such benefits. 
(11) Notification of changes, (i) A facil-
ity must immediately inform the resi-
dent; consult with the resident's physi-
cian; and if known, notify the resi-
dent 's legal respresentative or an inter-
ested family member when there is— 
(A) An accident involving the resi-
dent which results in injury and has 
the potential for requiring physician 
intervention; 
(B) A significant change in the resi-
dent 's physical, mental, or 
psychosocial s tatus (i.e., a deteriora-
tion in health, mental, or psychosocial 
s ta tus in either life-threatening condi-
tions or clinical complications); 
(C) A need to alter t reatment signifi-
cantly (i.e., a need to discontinue an 
existing form of t reatment due to ad-
verse consequences, or to commence a 
new form of treatment); or 
(D) A decision to transfer or dis-
charge the resident from the facility as 
specified in §483.12(a). 
(ii) The facility must also promptly 
notify the resident and, if known, the 
resident's legal representative or inter-
ested family member when there is— 
(A) A change in room or roommate 
assignment as specified in §483.15(e)(2); 
or 
(B) A change in resident rights under 
Federal or State law or regulations as 
specified in paragraph (b)(1) of this sec-
tion. 
(iii) The facility must record and pe-
riodically update the address and 
phone number of the resident's legal 
representative or interested family 
member. 
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(c) Protection of resident funds. (1) The 
resident has the right to manage his or 
her financial affairs, and the facility 
may not require residents to deposit 
their personal funds with the facility. 
(2) Management of personal funds. 
Upon written authorization of a resi-
dent, the facility must hold, safeguard, 
manage, and account for the personal 
funds of the resident deposited with the 
facility, as specified in paragraphs 
(c)(3H8) of this section. 
(3) Deposit of funds, (i) Funds in excess 
of $50. The facility must deposit any 
residents' personal funds in excess of 
$50 in an interest bearing account (or 
accounts) that is separate from any of 
the facility's operating accounts, and 
that credits all interest earned on resi-
dent's funds to that account. (In pooled 
accounts, there must be a separate ac-
counting for each resident's share.) 
(ii) Funds less than S50. The facility 
must maintain a resident's personal 
funds that do not exceed $50 in a non-
interest bearing account, interest-bear-
ing account, or petty cash fund. 
(4) Accounting and records. The facil-
ity must establish and maintain a sys-
tem that assures a full and complete 
and separate accounting, according to 
generally accepted accounting prin-
ciples, of each resident's personal funds 
entrusted to the facility on the resi-
dent's behalf. 
(i) The system must preclude any 
commingling of resident funds with fa-
cility funds or with the funds of any 
person other than another resident. 
(ii) The individual financial record 
must be available through quarterly 
statements and on request to the resi-
dent or his or her legal representative. 
(5) Notice of certain balances. The fa-
cility must notify each resident that 
receives Medicaid benefits— 
(i) When the amount in the resident's 
account reaches $200 less than the SSI 
resource limit for one person, specified 
in section 1611(a)(3)(B) of the Act; and 
(ii) That, if the amount in the ac-
count, in addition to the value of the 
resident's other nonexempt resources, 
reaches the SSI resource limit for one 
person, the resident may lose eligi-
bility for Medicaid or SSI. 
(6) Conveyance upon death. Upon the 
death of a resident with a personal 
fund deposited with the facility, the fa-
culty must convey within 30 days the 
resident's funds, and a final accounting 
of those funds, to the individual or pro-
bate jurisdiction administering the 
resident's estate. 
(7) Assurance of financial security. The 
facility must purchase a surety bond, 
or otherwise provide assurance satis-
factory to the Secretary, to assure the 
security of all personal funds of resi-
dents deposited with the facility. 
(8) Limitation on charges to personal 
funds. The facility may not impose a 
charge against the personal funds of a 
resident for any item or service for 
which payment is made under Medicaid 
or Medicare (except for applicable de-
ductible and coinsurance amounts). 
The facility may charge the resident 
for requested services that are more ex-
pensive than or in excess of covered 
services in accordance with §489.32 of 
this chapter. (This does not affect the 
prohibition on facility charges for 
items and services for which Medicaid 
has paid. See §447.15, which limits par-
ticipation in the Medicaid program to 
providers who accept, as payment in 
full, Medicaid payment plus any de-
ductible, coinsurance, or copayment 
required by the plan to be paid by the 
individual.) 
(i) Services included in Medicare or 
Medicaid payment. During the course of 
a covered Medicare or Medicaid stay, 
facilities may not charge a resident for 
the following categories of items and 
services: 
(A) Nursing services as required at 
§483.30 of this subpart. 
(B) Dietary services as required at 
§483.35 of this subpart. 
(C) An activities program as required 
at §483.15(f) of this subpart. 
(D) Room/bed maintenance services. 
(E) Routine personal hygiene items 
and services as required to meet the 
needs of residents, including, but not 
limited to, hair hygiene supplies, 
comb, brush, bath soap, disinfecting 
soaps or specialized cleansing agents 
when indicated to treat special skin 
problems or to fight infection, razor, 
shaving cream, toothbrush, toothpaste, 
denture adhesive, denture cleaner, den-
tal floss, moisturizing lotion, tissues, 
cotton balls, cotton swabs, deodorant, 
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incontinence care and supplies, sani-
tary napkins and related supplies, tow-
els, washcloths, hospital gowns, over 
the counter drugs, hair and nail hy-
giene services, bathing, and basic per-
sonal laundry. 
(F) Medically-related social services 
as required at §483.15(g) of this subpart. 
(ii) Items and services that may be 
charged to residents' funds. Listed below 
are general categories and examples of 
items and services that the facility 
may charge to residents' funds if they 
are requested by a resident, if the facil-
ity informs the resident that there will 
be a charge, and if payment is not 
made by Medicare or Medicaid: 
(A) Telephone. 
(B) Television/radio for personal use. 
(C) Personal comfort items, including 
smoking materials, notions and nov-
elties, and confections. 
(D) Cosmetic and grooming items and 
services in excess of those for which 
payment is made under Medicaid or 
Medicare. 
(E) Personal clothing. 
(F) Personal reading matter. 
(G) Gifts purchased on behalf of a 
resident. 
(H) Flowers and plants. 
(I) Social events and entertainment 
offered outside the scope of the activi-
ties program, provided under § 483.15(f) 
of this subpart. 
(J) Noncovered special care services 
such as privately hired nurses or aides. 
(K) Private room, except when thera-
peutically required (for example, isola-
tion for infection control). 
(L) Specially prepared or alternative 
food requested instead of the food gen-
erally prepared by the facility, as re-
quired by §483.35 of this subpart. 
(iii) Requests for items and services. (A) 
The facility must not charge a resident 
(or his or her representative) for any 
item or service not requested by the 
resident. 
(B) The facility must not require a 
resident (or his or her representative) 
to request any item or service as a con-
dition of admission or continued stay. 
(C) The facility must inform the resi-
dent (or his or her representative) re-
questing an item or service for which a 
charge will be made that there will be 
a charge for the item or service and 
what the charge will be. 
(d) Free choice. The resident has the 
right to— 
(1) Choose a personal attending phy-
sician; 
(2) Be fully informed in advance 
about care and treatment and of any 
changes in that care or treatment that 
may affect the resident's well-being:; 
and 
(3) Unless adjudged incompetent or 
otherwise found to be incapacitated 
under the laws of the State, participate 
in planning care and treatment or 
changes in care and treatment. 
(e) Privacy and confidentiality. The 
resident has the rigrht to personal pri-
vacy and confidentiality of his or her 
personal and clinical records. 
(1) Personal privacy includes accom-
modations, medical treatment, written 
and telephone communications, per-
sonal care, visits, and meetings of fam-
ily and resident groups, but this does 
not require the facility to provide a 
private room for each resident; 
(2) Except as provided in paragraph 
(e)(3) of this section, the resident may 
approve or refuse the release of per-
sonal and clinical records to any indi-
vidual outside the facility; 
(3) The resident's right to refuse re-
lease of personal and clinical records 
does not apply when— 
(i) The resident is transferred to an-
other health care institution; or 
(ii) Record release is required by law. 
(f) Grievances. A resident has the 
right to— 
(1) Voice grievances without dis-
crimination or reprisal. Such griev-
ances include those with respect to 
treatment which has been furnished as 
well as that which has not been fur-
nished; and 
(2) Prompt efforts by the facility to 
resolve grievances the resident may 
have, including those with respect to 
the behavior of other residents. 
(g) Examination of survey results. A 
resident has the right to— 
(1) Examine the results of the most 
recent survey of the facility conducted 
by Federal or State surveyors and any 
plan of correction in effect with re-
spect to the facility. The facility must 
make the results available for exam-
ination in a place readily accessible to 
residents, and must post a notice of 
their availability; and 
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(2) Receive information from agen-
cies acting as client advocates, and be 
afforded the opportunity to contact 
these agencies 
(h) Work The resident has the right 
to— 
(1) Refuse to perform services for the 
facility, 
(2) Perform services for the facility, 
if he or she chooses, when— 
(i) The facility has documented the 
need or desire for work in the plan of 
care, 
(ii) The plan specifies the nature of 
the services performed and whether the 
services are voluntary or paid, 
(iii) Compensation for paid services is 
a t or above prevailing rates, and 
(IV) The resident agrees to the work 
arrangement described in the plan of 
care 
(i) Mail The resident has the right to 
privacy in wri t ten communications, in-
cluding the r ight to— 
(1) Send and promptly receive mail 
t h a t is unopened, and 
(2) Have access to stationery, post-
age, and writing implements a t the 
resident's own expense 
(j) Access and visitation rights (1) The 
resident has the right and the facility 
must provide immediate access to any 
resident by the following 
(i) Any representative of the Sec-
retary, 
(ii) Any representative of the Sta te 
(iii) The resident's individual physi-
cian, 
(iv) The Sta te long term care om-
budsman (established under section 
307(a)(12) of the Older Americans Act of 
1965), 
(v) The agency responsible for the 
protection and advocacy system for de-
velopmentally disabled individuals (es-
tablished under part C of the Devel-
opmental Disabilities Assistance and 
Bill of Rights Act), 
(vi) The agency responsible for the 
protection and advocacy system for 
mentally ill individuals (established 
under the Protection and Advocacy for 
Mentally 111 Individuals Act), 
(vii) Subject to the resident's r ight to 
deny or withdraw consent a t any time, 
immediate family or other relatives of 
the resident, and 
(viii) Subject to reasonable restric-
tions and the resident's right to deny 
or withdraw consent at any time, oth-
ers who are visiting with the consent of 
the resident 
(2) The facility must provide reason-
able access to any resident by any en-
t i ty or individual tha t provides health, 
social, legal, or other services to the 
resident, subject to the resident's right 
to deny or withdraw consent a t any 
time 
(3) The facility must allow represent-
atives of the State Ombudsman, de-
scribed in paragraph (j)(l)(iv) of this 
section, to examine a resident's clini-
cal records with the permission of the 
resident or the resident's legal rep-
resentative, and consistent with State 
law 
(k) Telephone The resident has the 
right to have reasonable access to the 
use of a telephone where calls can be 
made without being overheard 
(1) Personal property The resident has 
the right to retain and use personal 
possessions, including some furnish-
ings, and appropriate clothing, as space 
permits, unless to do so would infringe 
upon the rights or health and safety of 
other residents 
(m) Married couples The resident has 
the right to share a room with his or 
her spouse when married residents live 
in the same facility and both spouses 
consent to the arrangement 
(n) Self-Administration of Drugs An in-
dividual resident may self-administer 
drugs if the interdisciplinary team, as 
defined by §483.20(d)(2)(ii), has deter-
mined tha t this practice is safe 
(o) Refusal of certain transfers (1) An 
individual has the right to refuse a 
transfer to another room within the in-
stitution, if the purpose of the transfer 
is to relocate— 
(i) A resident of a SNF from the dis-
t inct part of the institution tha t is a 
SNF to a part of the institution tha t is 
not a SNF, or 
(ii) A resident of a NF from the dis-
t inct part of the insti tution that is a 
NF to a distinct part of the institution 
tha t is a SNF 
(2) A resident s exercise of the right 
to refuse transfer under paragraph 
(o)(l) of this section does not affect the 
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individual's eligibility or enti t lement 
to Medicare or Medicaid benefits 
[66 FR 48867, Sept 36, 1991. as amended at 67 
FR 8202. Mar 6. 1992. 57 FR 43924, Sept 23 
1992 57 FR 53587, Nov 12, 1992. 60 FR 33293, 
June 27 1995] 
§483.12 Admission, transfer and dis-
charge rights. 
(a) Transfer and discharge— 
(1) Definition Transfer and discharge 
includes movement of a resident to a 
bed outside of the certified facility 
whether tha t bed is in the same phys-
ical plant or not Transfer and dis-
charge does not refer to movement of a 
resident to a bed within the same cer-
tified facility 
(2) Transfer and discharge require-
ments The facility must permit each 
resident to remain in the facility, and 
not transfer or discharge the resident 
from the facility unless— 
(i) The transfer or discharge is nec-
essary for the resident's welfare and 
the resident's needs cannot be met in 
the facility, 
(ii) The transfer or discharge is ap-
propriate because the resident's health 
has improved sufficiently so the resi-
dent no longer needs the services pro-
vided by the facility, 
(iii) The safety of individuals in the 
facility is endangered, 
(iv) The health of individuals in the 
facility would otherwise be endangered, 
(v) The resident has failed, after rea-
sonable and appropriate notice, to pay 
for (or to have paid under Medicare or 
Medicaid) a stay a t the facility For a 
resident who becomes eligible for Med-
icaid after admission to a facility, the 
facility may charge a resident only al-
lowable charges under Medicaid, or 
(vi) The facility ceases to operate 
(3) Documentation When the facility 
transfers or discharges a resident under 
any of the circumstances specified in 
paragraphs (a)(2)(i) through (v) of this 
section the resident's clinical record 
must be documented The documenta-
tion must be made by— 
(i) The resident's physician when 
transfer or discharge is necessary 
under paragraph (a)(2)(i) or paragraph 
(a)(2)(h) of this section, and 
(ii) A physician when transfer or dis 
charge is necessary under paragraph 
(a)(2)(iv) of this section 
(4) Notice before transfer Before a fa-
cility transfers or discharges a resi-
dent, the facility must— 
(i) Notify the resident and if known 
a family member or legal representa-
tive of the resident of the transfer or 
discharge and the reasons for the move 
in writing and in a language and man-
ner they understand 
(ii) Record the reasons in the resi-
dent's clinical record and 
(iii) Include in the notice the items 
described in paragraph (a)(6) of this 
section 
(5) Timing of the notice (i) Except 
when specified in paragraph (a)(5)(ii) of 
this section, the notice of transfer or 
discharge required under paragraph 
(a)(4) of this section must be made by 
the facility at least 30 days before the 
resident is transferred or discharged 
(n) Notice may be made as soon as 
practicable before transfer or discharge 
when— 
(A) the safety of individuals in the fa-
cility would be endangered under para-
graph (a)(2)(iii) of this section 
(B) The health of individuals in the 
facility would be endangered under 
paragraph (a)(2)(iv) of this section 
(C) The resident's health improves 
sufficiently to allow a more immediate 
transfer or discharge, under paragraph 
(a)(2)(ii) of this section, 
(D) An immediate transfer or dis-
charge is required by the resident's ur-
gent medical needs under paragraph 
(a)(2)(i) of this section, or 
(E) A resident has not resided in the 
facility for 30 days 
(6) Contents of the notice The written 
notice specified in paragraph (a)(4) of 
this section must include the follow-
ing 
(i) The reason for transfer or dis-
charge, 
(ii) The effective date of transfer or 
discharge 
(iii) The location to which the resi 
dent is transferred or discharged 
(iv) A statement that the resident 
has the right to appeal the action to 
the State 
(v) The name address and telephone 
number of the State long term care 
ombudsman 
(vi) For nursing facility residents 
with developmental disabilities the 
mailing address and telephone number 
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TO WHOM IT MAY CONCERN 
I HEREBY CERTIFY THAT -ftJ'1 I IMM l-IW-UAUE CENSOR 
HAS AUTHORIZATION TO ASSIST ME IN MANAGING 
MY PERSONAL NEEDS ALLOWANCE FUNDS. 
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WITNESS 
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